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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP, Paul J. Weinstsin Jr./OPD/EQOP

cc: Laura Emmett/WHO/EOQP
Subject: Urban Institute Report on discrimination

FY! - On March 2, 1999, the Urban Institute issued a press release on a report that calls for a
National Report Card on Discrimination in America and shows that paired testing can be used to
audit discrimination. They argue that this report card would promote greater undersatnding of the
prevelance of discrmination, provide strategic guidance to civil rights enforcement agencies,
develop insight on on the changing pattern and impact of discrmination.

This report also provides strong support for the President’s $10 million request for additional
funding to fight discrimination that would expand the use of paired testing.

HUD has been using this method for two decades but this report proposes that pair testing expand
into different areas including employment, and other daily consumer transactions such as car sales,
taxi services, and health club memberships etc.

I will review a copy of this report and let you know if | find anything particularly interesting.

Let me know if you have any thoughts or comments. Thanks.
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Recard Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/QOPD/EQP

cc: Julie A. Fernandes/OPD/EQP, Leanne A. Shimabukuro/OPD/ECP
Subject: Civil Rights Initiative

BR/EK:

Spoke to Deich a short while ago. He wanted our helping in soiving the Edley problem on new
funds for states to focus more on civil rights prosecutions.

Deich, providing we're fine w/it, wants to add a new $5 million civil rights initiative that would
give small grants to the states to better coordinate civil rights enforcement. He has found new
money, or an accounting gimmick at least, so crime_or civil ights Tunds aiready in the budgat
won't be affected. The program will be overseen by OJP, and it won't be linked to our
prosecutors program. That said, he's hoping we won't oppose him simply sneaking this new
$5 million initiative to the budget.

| told him that | would check w/you both, but -- with his assurance that our budget items aren't
impacted -- he should go ahead and assume we'll be ockay with the addition...s0 long as he
called Edley for the flagrant process foul.

Hope you folks are okay with this; if not, let me or Michael know.

Jose'
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. DRAFT
RACE AND CIVIL RIGHTS IN THE FY 2000 BUDGET

{Budget authority in millions of dollars)

1898 1999 2000 % CHANGE
Actual Enacted Pres Budget  2000./1999
Civil Rights Enforcement: '
EEOC . ittt e e set s s e 242 279 312 12
HUD: Fair Housing Activities...............ccceccenneennnncinne e 30 40 47 18
DOJ: Civil Rights DiviSioN....uesnmrosmnmen: 65 69 82 19
Labor: OFCCP.....cccvieiiitiiricc e reecie e earne s 62 65 76 17
Education: Office for Civil Rights........cccocviiiiviiiiiiene, 62 66 71 8
HHS: Office of Civil Rights.........ccoo i 20 21 22 5
Agriculture: Civil Rights Programs...............oocvieeeeeicn i 17 21 24 14
U.S. Commission on Civil Rights......cc.occovciinininnnrnninnean 9 9 11 22
DOT: Office of Civil Rights.........ccccoviivviici e, 6 7 8 10
Labor: Civil Rights Center...........c..ooveeveviieiceeeieecee, 5 5 6 20
EPA: Office of Civil Rights.............ccceiiiiieiieiiceceeeee 2 2 2 -
DOJ:. Attorneys General Grant Program...........ccoeeeeeeneee
Subtotal, Civil Rights Enforcement................ 520 584 661 13
Economic Development and Urban Programs:
APIC e et st s aer b s ab e )
HUD: Urban initiative ... --- --- 50 new program
HUD: Empowerment Zones 2/..........cccccvcimmmnninrorenseeneneas 5 45 150 233
HUD: Brownfields ......ooovioi e 25 25 50 100
EPA: Brownfields ....ooooovriiiiiieeec et 88 91 91 -
HUD: Regional Opportunity Counseling........ccceeeccccmnrennne. - 10 20 100
Community Development Financial Institutions..................... 80 95 125 32
Commerce: Minority Business Development Agency........... 25 27 28 4
Transportation: Minority Business Resource Center............ 5 5 5 -
SBA: Minority Economic Development Program:
8(a) business development program............c..coeovvvvieeennns 5 5 5 -8
7()) technical assistance program..........c.ccccceeeieivinnnnennn 3 3 5 92
SBA: New Market Venture Capital............c.oooveveviriicrienan, - - 45 new program
EPA: Environmental Justice Programs.........cccccceeeviceinennnn. 26 19 23 21
Documenting Discrimination:
Develop Research Agenda .........cccoooiiievvveirr s vennnce - - 0.5 new program
Begin Tracking in HHS, DOJ, DOL, ED.....ccc..ocvvveiiieicrennnee aen --- 2.0 new program
HUD Fair Housing audits 3/.........ccc.ccciiiiiiiii e, - [7.5] [7.5] n/a
Education and Training:
Head Start 4....cviiiicenniinrnnrnniennnmses s 4,347 4,660 5,667 22
Historically Black Colleges & Universities.. 118 165 172 5
GEAR UP..... ettt srrssas s asnnness 120 240 100
Early InformationfAwareness Campaign...........ccocceeeecininn — 15 new program
Advanced Placement COUrSes...........cocceeeivvneeveenscreensnnrenens 3 4 4 ---
TRIO Programs.......ccocoiiinicireiesceaes s eeeeent e eresene st sees 530 600 612 2
Title | LEA GrantS.......cccivinicerninrensverisrmsessssssessenreyesssssessssans 7,375 7,676 7,676

01/07/98 , 06:15 PM 1 j'\datathtfiracecr.wk4



DRAFT _
RACE AND CIVIL RIGHTS INTHE FY 2000 BUDGET

(Budget authority in millions of dollars)

1998 1999 2000 % CHANGE
Actual Enacted Pres Budget 2000 /1999
Education and Training (continued):
Migrant EQUCation .........cooiiiiiri e e e 305 355 380 7
Pell Grants (program [evel)...........cccoovvveeeeiinnerenneniciinn o 7.345 7,704 8,009 4
Federal Work Study ... 830 870 934 7
America Reads/Reading Excellence..............c.cceevvviviiennnen, ‘ - 260 260 -
21st Century Community Learning Centers............c.cceeee 40 200 600 200
Bilingual and Immigrant Education...........cccoovcvivineiinnncenn, 354 380 415 9
Adult EQUCALION ..ot 361 385 575 49
Hispanic Serving Institutions.............oo 12 28 42 50
Minority SCience....c..coo e, SOOTUTTIVURORORPPRN 5 8 8 7
Tribal Colleges and Universities............ccccveeee e iievciceeninn - 3 6 . 100
Magnet SChoolS. ... ..o 101 104 114 10
Charter Schools '
Workforce Investment Act (WIA) adult programs.................. 955 955 8955 -
WIA formula grant youth programs..............cooceei i 1,001 1,001 1,001 ---
WIA Rewarding Achievement of Youth 5/..........cccccoviieiiil - - 20 new program
WIA youth opportunity areas.............ccceeeeciiieivcceciiiniii e - 250 250 -
o] R 0T o - T 1,246 1,308 1,348 3
Criminal Justice:
COPS Il iitecrtisi ettt iaenrae s s s esnrne s srase s s e e s e sossm e me e s s ossssrareensmm o m = s mares
Community POliCING...ccciiiimimmiaaiiem e n s e s 6k e
DOJ: Civil Rights Division 6/..........cccoccovieiiiiiiicen e, [65] [69]) (82] nfa
DOJ: FBI - Hate Crimes Initiatives.........cc...ovveeeeeiiiieeeee 29 30 31 3
Justice: Community Relations Service 7/......................... 7 7 10 43
Health_and Other:
Race and Health Initiative....eericiinin --- 7 65 135 108
Farm Service Agency - Direct Farm Loans........ccccveecveieennnnee 6 8 11 38
Rural Development - Farm Labor Housing............cccovvvvvvvnnene 24 30 37 23
Cooperative State Research, Education and
Extension Service (historically black land-grant
institutions and Tuskegee University)......c.oocoevvvieevnnnen, 53 56 53 -5
Qutreach for Socially Disadvantaged Farmers.................... 3 3 10 233
Women, Infants, and Children Program................cooe i
Improving Poverty Measurement in Census.........cccccccveeeee. - - 5 new program
Total, Race and Civil Rights.......cc.ooovcrieeinncnrenniinnnn: 25,831 28,142 30,854 10

1/ Final settlement redefines program structure as a regional connections / srmart growth initiative.
2/ Empowerment Zones are funded on the mandatory side starting in Year 2000.
31 The $7.5 mis included in HUD Fair Housing Activities in the Civil Rights Enforcement section.
4/ Includes proposal to target part of FY2000 expansion funds to underrepresented minorities, including limited English
proficient children.
5/ Funded as a non-add. Funds included in youth opportunity areas total.
6/ Also included in the Civil Rights Enforcement section.
7/ In addition, appropriations language will be proposed to give the Attorney General authority to transfer $3 m
from other accounts to CRS in FY 2000.

01/07/99 , 06:15 PM 2 j:\data\htfracecr.wk4
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CIVIL RIGHTS ENFORCEMENT FUNDING
(Budget Authority, in millions of dollars)
o1ty | oopen, | g | | e | ey | TS
f ange
EEOC 242 | 219 | 37 | 15% | 279 37 | 15%
HUD-Fair Housing Activities 30 52 22 73 % 40 10 33 %
DOJ-Civil Rights Division 65 72 7 10 % 67 2 | 3%
Labor-OFCCP 62 68 | 6 | 10% | s 3 5%
Education-Office for Civil Rights 62 68 6 10 % 66 4 6%
HHS-Office of Civil Rights 20 21 7- 1 5% 21 1 i 5%
Agriculture-Civil Rights Programs 7Y 19 4. 27 % 19 4 27 %
U.S. Commission on Civil Rights g 11 2 22 % 9 0 0%
DOT-Office of Civil Rights 6 7 St 17 % 7 .1 17%
Labor-Civil Rights Center 5 3 o | o 5 o | 0%
Total 516 | 602 | 8 | 17% | 578 12%

1/ The FY 1998 supplemental bill added $2 million to civil rights programs at the Department of

Agriculture, bringing the FY 1998 enacted level to $17 million, from $15 milion. The President’s initiative
included the original $15 mitlion for the Department of Agriculture, which is the number used in the totals

on this spreadsheet

October 16, 1998

c:workicivilrights\crappro1.wpd
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IV. The Workplan for Civil Rights Law Enforcement EY

-
A. Fully enforce civil rights laws to address discrimination and ensure equal opportunity

1. Renovate and strengthen civil rights enforcement infrastructure.

» Increase coordination among Federal offices, strengthen pattern and practice
enforcement capacity, and eliminate backlogs.
+ Strengthen state, local, and non-profit partners.

2. Combat unjustified racial disparities by promoting compliance and strengthening
effective enforcement of Title VI

» Develop sanctions other than complete termination of Federal funds, and increase
[ support for compliance reviews.

« Promote compliance efforts to augment Federal enforcement, including requiring civil
rights self-evaluations for recipients of Federal funds and enacting safe harbors for
voluntary civil rights reviews.

e Encourage “whistleblower” reports of discrimination, and/or “qui tam’ safe harbors
and incentives for individuals to report incidents of discrimination.

3. Combat discrimination in retail sales of goods and services by amending Title II of the
Civil Rights Act of 1964.

B. Retool and refocus civil rights enforcement to fully address all forms of discrimination
affecting our increasingly diverse population

1. Ensure fair application of workplace protections for immigrants and language
minorities.

+ Increase enforcement against labor abuses, and enact limited immigration safe harbors
for whistleblowers.
+ Combat language discrimination in employment.

2. More aggressively challenge ineffective programs for Limited English Proficient [LEP]
students as civil rights violations, using Title VI to attack excuses for the gaps in student
achievement.

3. Guarantee the democratic rights of language minority citizens by fully enforcing the
applicable provisions of the Voting Rights Act, including assistance and incentives for
better state compliance. :



-7

C. Promote voluntary efforts consistent with civil rights standards, including affirmative
action, to promote equal opportunity and to reduce racial conflict

1. Expand technical assistance and clarify legal standards.

* Increase support for technical assistance and training regarding civil rights standards
and obligations for all protected classes.

+  Support public education efforts to inform people of their rights and responsibilities
under civil rights laws, including outreach to underserved groups including language
minority citizens.

2. Support appropriate, properly constructed affirmative action to overcome discrimination
and to promote access and diversity.

+ Amend SBA 8(a) program to “mend, not end” affirmative action.
» Provide technical assistance to encourage and support the appropriate use of
affirmative action in higher education, law enforcement, and other settings.

l 3. Support efforts by CRS to build racial understanding and reduce racial tensions in
communities.

» Increase the capacity of CRS to address rapid response to local racial conflicts as well
- as to develop monitoring capability for pre-crisis interventions.
 Increase support for CRS to build partnerships including establishing state and local
agency equivalents and training local community leaders in identifying, preventing,
mediating, and resolving racial problems and tensions.
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October 6, 1998

MEMORANDUM
TO: Charles Ruff
. Eddie Correia
FROM: Christopher Edley, Jr.
- Scott Palmer
Cec: Maria Echaveste, Minyon Moore, Elena Kagan, Josh Gotbﬁum

SUBJECT: Comments on Your Civil Rights Enforcement Decision Memorandum .

Thank you for your leadership in creating a vehicle for some strategic decisionmaking. In a
parochial sense, we look at youwr memorandum as a way to help get the President’s book done.
But there is certainly a greater good, too. We have three fundamental comments:

. Programmatic issues: The most valuable role for your memorandum is to present legal
and enforcement options to the President. We should drop the programmatic material
from the memorandum (except as context) and leave those matters to another
memorandum, presumably developed in a timely way under policy council leadership with
broad participation. Apart from turf issues, this would permit you to focus on the
substantive comparative advantage of the Counsel’s office -- which is in law enforcement
rather than, say, programmatic strategies for K-12 improvement. Crucially, this would also
eliminate a troubling conceptual flaw in the dogument: the false choice between
enforcement and policy tracks, when quite clearly they are not mutually exclusive.

Altemnatively, if people feel that some or many of the President’s enforcement decisions
are mextricably linked to decisions about prograi policy, we need a more ambitious,
ommbus memorandum. (On most issues, we do not believe this is necessary.)

. Missing issues: There are sorne thorny, important questions that should be added to the
memorandum, in part because the President will want to address them in his race book.
School and residential integration, for example, are plausible policy values that he might
pursue through a combination of programmatic and enforcement activities, but doing so

obviously requires some a c ing and a careful presentation.

. Enforcement philosophy: The memorandum by implication discounts the function
enforcers play in dniving policy choices by regulated entities - e.g., in pressing college
admissions officers toiend, not end, affirmative action - short of litigation. If'there is
disagreement about the desirability of this, [et’s sharpen and decide the question. Even
more important, the memorandum adopts a philosophy of minimal litigation risk in the -
positions we press on Title VT and other matters, suggesting that enforcement action s
appropriate only when standards and violations are fairly clear. That was not the Reagan-




Bush approach to civil rights, and we think that is the wrong way for President Clinton to
create a legacy. Can’t we give him an informed opportunity to push the envelope.

We are presently working on three core themes for the civil rights section of the President’s
workplan on race, and some related issues elsewhere in his book.

a. Overcome Racial Disparities in Opportunity by Strengthening Civil Rights
Laws and Enforcement: This includes a substantial emphasis on more aggressive
use of Title VI -- as the basis for technical assistance, administrative action, and
litigation. It might also include an amendment to Title II (pubhc accommodations)
to address retail sector discrimination.

b. More Fully Address All Forms of Discrimination Affecting Our Increasingly
Diverse Population by Strengthening Civil Rights Laws and Enforcement:
We want to explore strengthening laws and enforcement efforts related to our
growing diversity -- including the rights of new immigrants and LEP populations.

¢ Address Discrimination and Disparities by Promoting Voluntary and
Collaborative Efforts to Live by Civil Rights Principles: - For example, we can
expand civil rights consultations and clarify legal standards in affirmative action
and other areas, and we can expand pfoactive, collaborative enforcement efforts.
~ The difficulty in formulating the college admissions guidance suggests that
«  presidential guidance would help.

d. Reviving and pursuing the integration ideal: Quite relatedly, in sections of the,
workplan related to education and to jobs & economic development, our "short
list" of key themes includes a recommitment of the nation to the integration ideal
im K-12 and housing patterns. This should imply a serious effort on our part to ask
whether law enforcement can contribute more to the President’s integrationist
vision. (The answer, after hard thought, may be "No," but the hard thought has not
yet been done.) Your decision memorandum can be used to frame these difficult
choices for him.

e. Racial Profiling in Law Enforcement: This thorny issue is unavoidable for us,
even if we were so inclined. Shouldn’t the President be presented with an
"enforcement” option in this arena?

———

We acknowledge the timing and coordination problem with the social policy process. He can’t
make a stratcgic decision about enforcement policy without some policy context. Arguably,
enforcemeﬁt strategy and program stfategy should be made concurrently. In this less-than-ideal
world however it seems reasonable to move forward with the enforcement issues above --
except perhaps racial profiling, where the basic data, values and policies require more cooking.

We will send you some detailed minor comments separately. We hope this is helpful.
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THEWHITE HOUSE
WASHINGTON

September 23, 1998

MEMORANDUM FOR THE PRESIDENT

FROM: Cﬁﬂms F.C. RUFF, COUNSEL TO THE PRESIDENT
EDWARD CORREIA, SPECIAL COUNSEL FOR CIVIL RIGHTS

SUBJECT: Civil Rights Enforcement

This memorandum emcfges from discussions with Chris Edley and Maria Echaveste and
seeks your guidance regarding civil rights enforcement policy in five areas -- higher education
admissions, high stakes testing at the elementary and secondary level, school integration,
business opportunities, and coordination of civil rights enforcement. It is intended to supplement
Chris’s broader memo of September 9, 1998, outlining the book on race policy, by suggesting an
agenda of shorter-term civil rights objectives that are consistent with the longer-range policy
goals reflected in the Advisory Board’s recommendations and in the book. . The initiatives
described in this memo can be implemented (or be well on the way to implementation) during
the next eighteen months. They will help shape agency priorities and demonstrate the
Administration’s commitment both to thoughtful policy development and to action.

Over the past three years, federal agencies, with the guidance of the Justice Department,
have taken several steps to carry out your commitment to "mend, but not end" affirmative action.
Most recently, for example, the administration instituted major reforms of federal procurement
policies to target assistance to firms in industries that still show the effects of discrimination.
Although critics of affirmative action continue to call on you to abandon support for any race-
conscious policies, Congress itself has rejected efforts to eliminate affirmative action on three
occasions during 1998. Carefully designed affirmative action programs are necessary and
continue to receive wide public support.

We believe that our new procurement policies will survive constitutional attack, but it is
possible that the courts will find them inadequate. There is also uncertainty whether race-
conscious programs intended to achieve diversity, such as higher education admissions
standards, will be upheld. At this point, California has been the only state to place a sweeping
ban on affirmative action, but other states may follow suit. We can also assume affirmative



action will continue to be attacked by some in Congress. Finally, even supporters of affirmative
action recognize that it is a temporary approach to equality. Our ultimate goal should be to
ensure that all groups have an equal opportunity to succeed without the need for any affirmative
action policies. ‘ »

Under no circumstances do we envision the Administration’s abandoning support for
affirmative action. Instead, we believe that the Administration should continue to pursue a two-
track strategy to achieve diversity and racial equality -- first, supporting traditional affirmative
action policies and revising them where necessary; and second, devising race-neutral strategies
that can also advance the goal of equality and sustain it on a permanent basis. There is no
inconsistency in pursuing both tracks at the same time, but choices will need to be made
regarding the emphasis to be placed on each approach.

The uncertain legal and political climate might suggest that we devote more effort to
developing race-neutral solutions. We can be certain that these approaches will survive legal
challenges, and they are more likely to attract bipartisan support. On the other hand, race-neutral
approaches are inherently less targeted. For example, benefits that are made available based on
income primarily benefit whites simply because there are more poor white families than poor
minority families. Moreover, increasing our emphasis on race-neutral approaches can send the
wrong message to disadvantaged minority groups who may believe that strengthening these
efforts invariably means signaling a retreat from affirmative action. Each of the enforcement
strategies discussed below should be evaluated in the context of these competing concerns.



L HIGHER EDUCATION OPPORTUNITIES

One of the most important steps we can take toward racial equality is to increase the
number of minority young people who complete some form of higher education. There are
pressing needs in many areas. First, there is a large gap between white Americans and minorities
completing college. For example, 29% of whites aged 25 to 29 have a college degree compared
to 14% of African-Americans. A recent report shows that college enrollment rates for African-
Americans in southern states is declining and that their likelihood of graduation is far below that
of whites. Second, the California experience shows that there may be a drastic decline in
minorities who attend top-ranking universities as well as professional schools if affirmative
action in admissions is ended. Third, an extremely small number of minorities are pursuing
careers in science. African-Americans, Hispanics and American Indians constitute 28.5% of the
college-age population, but less than 6% of the engineering workforce and, in 1996, they
comprised less than 10% of the bachelors degrees in engineering and less than 3% of the
doctorates. While there has been an increase in the percentage of science and engineering
degrees going to Anmerican Indians, African-Americans, and Hispanics since 1989, a recent study
reported a 20% decline in African-American and Hispanic enrollment in first year graduate
programs in scienice and engineering.

A. The College Admissions Process

As you know, the constitutional basis for taking race into account in admissions stems
from the Supreme Court's 1973 Bakke decision. We intend to defend Bakke, but the reality is
that Bakke may not survive, or, if it does, there may be severe limitations placed on how
affirmative action to increase diversity can be implemented. Qur goal, then, is to explore
alternative means for ensuring diversity in our universities.

Standardized tests play a crucial, often determinative, role in the admissions decisions of
almost all universities with competitive admissions standards, Minorities, particularly African-
Americans and Hispanics, perform significantly less well on these tests than whites and Asian-
Americans. As a consequence, the reliance placed on these tests has a disproportionately
negative effect impact on these and other minority groups. There is general agreement between
the enforcement and policy staffs that universities should place more emphasis on factors other
than standardized tests and high school grades. Such an approach would require universities to
commit more resources to the admissions process, but it could result in more diverse student
bodies without sacrificing the academic success of admitted students.



1. An Enforcement Strategy

One means of achieving diversity is by enforcing federal regulations under Title
VI of the 1964 Civil Rights Act. These regulations bar recipients of federal funds from pursuing
policies if they have a racially discriminatory effect and either 1) the policies are unnecessary to
achieve the institution’s legitimate goals; or 2) there is a less discriminatory alternative that is
equally effective to achieve these goals. The Department of Education could take the position
that universities that rely too heavily on standardized tests violate these requirements. For
example, the SAT is generally viewed as a good predictor of first year grades in college;
however, even the Educational Testing Service, which developed the test, cautions that it can be
overemphasized. Moreover, the experience of universities that have committed more resources
to individualized review of applications suggests that greater reliance on non-quantitative
characteristics can result in a more diverse enrollment without sacrificing academic success. In
light of this experience, it could be argued that Title VI requires a more individualized review of
applications and, correspondingly, less reliance on quantitative measures.

There are disadvantages to the litigation approach, however. While there is some case
law supporting such a legal theory, the courts have not provided clear guidance in this area, and
there are significant risks that they would reject the theory. Moreover, the empirical data
regarding the relevance of standardized tests do not point in a clear direction. While the current
admissions system can be improved, there is a great deal of uncertainty as to precisely how to do
it. We are confident in saying that universities should rely on several factors, rather than one,
and that individual evaluations should play an important role; however, it is difficult to strike the
appropriate balance between use of quantitative measures, such as test scores and grades, and
non-quantitative factors, such as a record of community service and leadership. Thus, courts
may conclude that the role of the tests is an education policy issue to be decided by university
administrators, rather than a matter of civil rights law to be decided by courts.

2, licy Deve trate

A second option is for the Administration, while being prepared to take
enforcement action in egregious cases, to urge changes in the admissions process as a matter of
sound education policy and work with the higher education community to identify and
implement the types of admissions procedures that will help to ensure greater diversity while
preserving standards of academic performance. For example, Secretary Riley and other
administration spokespersons could advocate de-emphasizing standardized tests and focusing
more on personal characteristics as predictors of academic performance. Rather than challenge
particular admissions procedures in court, the administration could work with the higher

4



education community to develop a consensus about reform of the admissions process. We can
contribute to the debate by analyzing the latest and most reliable research demonstrating the
limitations of conventional admissions criteria.

Such an approach can only be effective if leaders in higher education work withus to
develop and communicate the appropriate message about admissions. White House staff has
already worked with some of these leaders to promote the importance of diversity in general, and
they can also form the core of an effort to develop alternative admissions procedures. On a
narrower front, the Attorney General has expressed a strong interest in the issue of law school
admissions, and we have discussed with her a project to work with law school deans to expand
the admissions process.

Emphasize enforcement strategy or policy strategy

Other:

B.  Improving Test Scores and Encouraging Careers in Science

While we believe that the role of standardized tests in the admissions process should be ~
rethought, a more fundamental problem is that minority students are often poorly prepared for
such tests. Thus, a parallel approach is to ensure that minority students can successfully compete
under prevailing admissions standards. Improving academic achievement of all students is a
long-term effort, which warrants federal intervention at the earliest stages. Administration
efforts such as reducing class size and increasing the quality of teachers are central to this long-
term strategy; however, we believe it is also important to identify effective intervention points to
improve results in the short term, ¢.g., 3 to S years. Concems about fairness and social
cohesiveness require that we take actions that have a more immediate impact on the nation’s
teenagers, in addition to our longer-range efforts to improve the education of elementary and
preschool children.

Low test scores explain almost the entire racial disparity in college admissions. Once
earnings are adjusted for test scores, the earnings disparity between white and black applicants
also drops dramatically.! Thus, equalizing test scores could substantially increase racial equality.

! Jenks and Phillips, America’s Next Achievement Test, The American Prospect, Sept.-
Oct. 1998. In 1994, the eamings of all black employed men ages 31 to 36 were 67.5% of the

comparable white group. Howewveer, if the two groups are adjusted for test scores, earnings of this
group of black men were 96% of the comparable white group.

5



If current test score patterns continue, and affirmative action is eliminated or drastically restricted
across the country, the effect on minority college enrollment could be serious enough to be
socially divisive. There are, therefore, powerful reasons for addressing the problem of low test
scores along with any effort to modify the admissions process.

At the high school stage, we believe one promising approach is to strengthen precollege
preparation for inner city students. This approach could include providing funds for: 1)
advanced science and math courses in inner city schools; 2) college credit courses to be offered
during the summer; and 3) courses that would boost academic performance and improve
performance on standardized tests. Research shows that test preparation courses often increase
performance, and that such courses are largely taken by middle class, white students. On the
other hand, there are sufficient doubts about the benefits of short-term test preparation courses
that it may not be effective to subsidize them. Instead, it may be more appropriate to provide
funding for more extended courses that include substantial academic content, but that can also
boost test performance.

Improving the academic performance of minority undergraduate students can expand
minority enrollment in professional and graduate schools. We believe a promising approach is to
design programs for this group that will increase their graduation rate, increase interest in
graduate school, particularly science programs, and improve grades and scores on standardized ~
tests. Federal efforts can include expanding financial support for: 1) improving math and science
programs at minority-serving institutions; 2) short-term courses that will boost performance on
standardized tests; 3) tutors and counselors for students who are facing academic problems; and
4) science-related internships and research assistant positions. We understand the Department of
Education will include some proposals in these areas in their budget submissions. At this point,
we seck your guidance as to the general direction and priorities for these efforts.

Finally, another approach is to call on private industry to fund scholarships for minority
students in order to pursue science careers. Because of the extremely low numbers of minorities
in science careers now, and because we are facing an overall shortage in scientists and engineers,
private industry has a stake in increasing minority enrollment in graduate programs in science.
The private sector is already making scattered efforts in this area now, but we believe there is a
good possibility that a coalition of the nation’s largest corporations would set aside substantial
funds if you called on them to doso. If you believe it worthwhile, we would be prepared to
reach out to some of the leaders in the field of science education to discuss how to accomplish
this. '

Develop program to improve test scores: Approve Disapprove

6



Develop program for minorities in science careers: Approve Disapprove

Other

~J



II. HIGH STAKES TESTING

High stakes testing is a critical issue in current civil rights enforcement. The Office of
Civil Rights in the Department of Education (OCR) is conducting a number of investigations of
states and school districts that rely on standardized tests for such important decisions as selecting
students for academically accelerated programs and granting high school diplomas. For
example, North Carolina requires high school seniors to pass a standardized test to graduate. As
in the case of the SAT and LSAT, reliance on test scores has a significantly disproportionate
effect on African-Americans and Hispanics. In 1998, the state reported that 93.3% of white
students passed the test, but only 82.4% of black students passed. The disparity in some school
districts was much more dramatic. In the most extreme case, 84.1% of white students passed,
compared to 30% of black students. As you know, the civil rights community has expressed
strong concerns about the use of high stakes tests. The question is whether and how we shouid
attempt to influence the use of such tests.

A. An Enforcement Strategy

One option is to challenge the use of these tests under the Title VI regulations described
above, The Department of Education’s draft guidelines state that a test that has a disparate
impact must be “valid and reliable for the purpose for which it is being used and [must be] the -
least discriminatory alternative that can serve the institution’s educational purpose.” Although
the use of tests at the elementary and secondary level will raise many of the same questions
raised by college admissions standards, there are significant differences in analysis. For
example, because the alternative of a more individualized approach to measuring ability is
probably less feasible where the goal is a widespread assessment of a minimum level of
competence, states might argue that tests represent the only practical approach to identifying
students who have achieved a minimum level of academic performance. Standardized tests also
have the advantage of providing a way to compare the performance of school districts
themselves. The administration itself has argued for standardized tests on these grounds.

~ For these reasons, we can expect that the states will often be able to meet their burden of
proving that standardized tests are necessary to achieve a legitimate goal. As in the case of
college admissions, the most disputed issue in a Title V[ case is likely to be the existence of an
equally effective, less discriminatory alternative. OCR argues that, in certain cases, it could
establish in litigation that there are better ways to measure ability that have less discriminatory
impact. There are, however, disagreements among experts about the predictive value of even the
most respected tests, and a court might defer to a school district’s decision to use a particular test
as the best way to accomplish its educational objectives.



B. A Policy Development Strategy

As in the case of higher education admissions, the alternative is to emphasize the
development of reliable tests as a matter of sound education policy. We would still continue to
enforce Title VI in clear-cut cases, and, in fact, Secretary Riley has assured the civil rights
community that we will do so. For example, OCR has challenged school districts that relied
exclusively on IQ tests to place students in a gifted and talented program in elementary grades.
In those cases, even those who designed the test were prepared to testify that the test should not
be used for that purpose. In close cases, however, we would forego legal challenges in favor of
working with educators to develop sound testing techniques that have less discriminatory impact.
This approach would also be consistent with upcoming ED efforts to discourage social
promotions. Both approaches are aimed at persuading school districts to adopt appropriate
methods to evaluate student performance.

Emphasize enforcement strategy or policy strategy

Other:




III. SCHOOL INTEGRATION

One of the most discouraging aspects of race relations in America is the stubborn
persistence of segregation in schools and residential areas. Recent data show that public schools
are actually becoming more segregated. This segregation is driven by residential patterns, both
within and among school districts. In 1995, about 56% of the enrollment in central city districts
throughout the country was composed of African-American and Hispanic students. Nine of the
ten largest districts had more than 75% minority enroliment. In contrast, 22.3% of the students in
suburban schools and 19.3% of the students in rural schools were African-American or Hispanic.
Students in many schools are often racially isolated. One third of African-American and
Hispanic students attend schools with more than 90% minority enrollment.

Below, we discuss three possible approaches to achieving a higher degree of integration:
pursuing litigation, promoting housing integration, and expanding magnet schools. These
strategies are not mutually exclusive, and we seek your guidance as to the priority to be placed
on each. '

A. School Desegregation Litigation

Historically, DOIJ has initiated or participated in most major school desegregation cases -~
throughout the country. While there have been many successes, particularly in the south, there is
no doubt that efforts to integrate large city school districts have been undercut by the movement
of white families to the suburbs. In addition, the Supreme Court has limited court-ordered
desegregation by prohibiting remedies that include the suburbs unless the constitutional violation
has extended beyond a single school district. In practice, this has meant that almost all school
desegregation decrees have involved only individual school districts.

Today, there are essentially no new school desegregation cases to bring. Instead, the
enforcement questions concern the position DOJ should take in regard to efforts to modify or
vacate decrees that have been in existence for many years. Many school districts, particularly in
the south, are content to leave a desegregation plan in place as long as there is general public
acceptance. Other districts have asked the court to vacate their decrees, encouraged by the fact
that the Supreme Court has adopted a more permissive standard for doing so. Increasingly,
courts themselves are raising the issue of vacating these decrees. In general, DOJ has taken a
strong stand against vacating desegregation decrees so long as there are additional significant
steps that can be taken to break down vestiges of discrimination. When there are no realistic
possibilities for such steps, DOJ has joined with the parties in a motion to vacate a degree. In the
absence of other guidance, DOJ intends to continue this approach. The reality, however, is that
litigation is unlikely to achieve significant new gains in integration.

10



B. The Role of HUD

HUD administers a variety of programs that can assist minority families to purchase or
rent low-cost housing. In many cases, HUD has considerable discretion as to where and how to
target this assistance. Another approach to breaking down school segregation is to target housing
‘subsidies in metropolitan areas where there is an opportunity to promote substantial school
desegregation. To some extent this can be done with existing regulations and appropriation
levels. A more significant effort would require additional funds. '

Recently, for example, DOJ was involved in settlement discussions regarding a long-
standing desegregation decree applicable to Indianapolis and the surrounding suburbs.
Indianapolis presented an unusual example where the desegregation plan required bussing
students to and from the suburbs. DOJ, along with the city and private parties, agreed to a
settlement that will end bussing in seventeen years. The settiement also included a modest
provision to increase housing integration. Under the terms of the settlement, the city established
a center to assist low-income residents of Indianapolis in locating and financing housing in the
suburbs, but the city was not required to help fund the center or any associated services.
Although our role in this litigation is essentially at an end, HUD could provide financial
assistance to increase the number of low-income families in the suburbs. This in turn could
promote school desegregation, perhaps as effectively as judicially-ordered desegregation.

Approve: Disapprove Other
C. Inter-district Magnet Schools

The D epartment of Education now administers a modest (about $100 million) grant
program for magnet schools that are formed for the purpose of increasing school integration.
About 65 districts will receive grants this year. The Department of Education recently
announced that magnet schools that use race as a factor in their admissions policies must satisfy
strict scrutiny to comply with constitutional standards. After some initial concern about whether
the districts could comply with that standard, virtually all districts were able to comply with
modest adjustments in their admissions policies.

Magnet schools contribute to school integration, but their effect is limited. They usually
enroll students from a single district that is already dominated by students of one race. In fact,
the effect of magnet schools is often to create an integrated magnet school at the expense of
increasing se gregation at the “feeder” schools from which students come. Although the current
statutory authorization allows for grants to magnet schools that serve more than one district, only

11



three grants were given to such schools because of the limited funding for the program. One
option is to seek expanded funding for magnet schools and to earmark some of the funds for
schools drawing students from more than one district. This would represent a voluntary, inter-
district alternative to rarely obtained inter-district desegregation orders. '

Approve Disapprove Other
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IV.  EXPANDING BUSINESS OPPORTUNITIES

Since the Nixon Administration, both Republican and Democratic admuinistrations have
pursued efforts to expand opportunities for minority-owned businesses, This business-oriented
strategy is the natural counterpart to an educational strategy. We have recently initiated several
reforms of federal procurement programs that are designed to expand these opportunities. There
are strong arguments that additional reforms, outlined below, are needed.

A, Current Programs

Several federal programs are intended to increase opportunities for minority-owned
businesses. The largest and most significant of these is the SBA's 8(a) program, which provides
a sheltered environment for newly developing firms to enable them to obtain the experience and
record necessary to compete in an open marketplace. Federal agencies work through the SBA to
arrange for contracts with qualified firms on a non-competitive, or at least limited-competition,
basis. The 8(a) program arranges for over $6 billion in federal procurement contracts for SDB'S.
This represents the lion's share of all federal procurement dollars going to these firms. Our
recent procurement reforms implemented a separate price credit program that provides a boost to
minority-owned firms in industries that reflect the ongoing effects of discrimination. The B
Department of Transportation's DBE program requires grantees to set goals for minority
contracting. Finally, the new HUBzones program provides for preferences in federal
procurement for all small firms located in inner cities. HUBzones, which was a Republican
initiative pushed by Senator Bond, largely superseded the Empowerment Zone initiative, which
was intended to accomplish similar objectives.

B. Applying Benchmarking to SBA's 8(a) Program

In order to identify industries that reflect the ongoing effects of discrimination,
Commerce has developed “benchmarks,” which are a measure of the value of contracts that
would be expected to be awarded to SDB’s in the absence of discrimination. While these
benchmarking standards will not apply directly to 8(a), we stated that we would apply similar
principles to the 8(a) program. DOJ believes we must do so or face the prospect that a court will
find 8(a) unconstitutional.

- DOJ recommends that we apply benchmarking principles to 8(a) by limiting contracts in
certain industries and by limiting the firms that can participate in the program. In particular, DOJ
recommends that, in industries where the gap between SDB's and other firms appears to have
been closed, SBA should begin to limit all large contracts as well as contracts to firms that have
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participated in the 8(a) program for a longer period. Although these steps may be met with
political opposition, particularly by firms who face the prospect of a loss of contracts, the
alternative is that the entire program may be struck down.

C. Further 8(a) Reforms

Applying benchmarking principles to 8(a) will go some way to reform the program, but
additional reforms are needed. Critics have pointed to a number of weaknesses in 8(a):

(1) Wealthy individuals still participate since the cap on assets is up to $750,000 and
equity in a business, as well as home equity, is not counted against this ceiling;

(2) Many firms participate that would be successful without the program; a 1994 survey
showed that many companies in the program were stronger economically than average
companies in the same industry;

(3) A large portion of 8(a) contracts goes to a relatively small number of firms; for
example, about 25 % of 8(a) contract dollars in FY 94 went to 1% of firms; at the same
time, 53% of the firms during FY 92-94 received no contracts;

(4) The program does not significantly expand minority hiring and economic
development in the inner city; few 8(a) firms are actually located in inner cities; and

(5) The program does not provide significant business development assistance; the
current funding for technical assistance is $2.5 million, only enough to provide advanced
management courses for a limited number of executives; meanwhile, about half of the
firms in the program are not awarded any federal contracts.

We recommend that the administration propose reforms in the 8(a) program to address
these shortcomings. Some of these can be done administratively; others require statutory
changes. In particular, we recommend that a working group be created to develop specific
proposals to: 1) lower the cap on the wealth of participating firm owners; 2) lower the cap on the
amount of contract dollars any 8(a) firm can receive; and 3) reduce the size of participating firms.
These limitations on 8(a) should be balanced with a significant expansion of SBA's technical
assistance program and with certain more permissive financing requirements, e.g., easing the
bonding requirement. These reforms will be met with strong opposition by some members of the
minority business community, but there is a good argument that 8(a) benefits a relatively small
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number of firms now, while doing little for overall equality. A restructured 8(a) program can
extend assistance to more firms in a more effective way.

Approve Disapprove Other

D. Broader Procurement Reforms

In addition to these reforms, we believe that the administration should pursue the second
track of strengthening race-neutral efforts to expand minority business opportunities. As in the
case of education, one strategy is to target assistance to inner-city areas. This strategy reaches a
disproportionate number of minority-owned firms while increasing minority employment in
economically depressed areas. This is the approach of Empowerment Zones (an administration
initiative) and HUBzones (a Republican initiative). The Empowerment Contracting initiative
provided a preference in federal procurement for firms in Empowerment Zones, but this program
was never implemented because of the enactment of HUBzones. '

The Empowerment Zones and HUBzones programs provide structures upon which
additional efforts can be built. One possibility is to expand technical and mentoring assistance to
firms in HUBzones. Many HUBzone firms are already eligible for the SBA's technical N
assistance program, but funding is so limited that the SBA has restricted all technical assistance
to 8(a) participants. A second possibility is to reinstitute a provision that was originally included
in the Empowerment Zone proposal by providing a preference in federal procurement for large
firms that operate in severely distressed inner city areas. In order to ensure that this preference is
most effective, it can be limited to large firms that hire substantial numbers of inner-city
residents. ' '

Expand technical and mentoring assistance: Approve ___ Disapprove ___ Other

Preference in federal procurement: Approve ___ Disapprove ___ Other
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V. COORDINATION OF CIVIL RIGHTS ENFORCEMENT

We believe that a civil rights coordinating council, composed of the heads of the major
civil rights agencies, should meet periodically to coordinate enforcement and to report to you and
other administration officials about their efforts. The council would be chaired by the
"Assistant Attorney General for the Civil Rights Division and would plan meetings and briefings
with the aid of the Counsel’s Office. White House staff or other administration officials would
attend as appropriate. '

The council is needed for several reasons. First, because civil rights enforcement plays a
crucial role in achieving the administration’s fundamental goal of economic and social equality,
there is a particular need for the enforcement agencies to inform the White House of their
priorities and policies. Second, civil rights enforcement decisions often relate closely to general
administration policy. For example, the approaches to higher education admissions and testing
discussed earlier in this memo necessarily raise important questions about education policy.
Finally, civil rights enforcement responsibilities are shared by several agencies, including the
Civil Rights Division in DOJ, the EEOC, the Office of Civil Rights in ED, and the Office of
Civil Rights in HHS. Ensuring that these agencies coordinate their activities will promote
consistency and more effective enforcement.

Apﬁrove Disapprove Other
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"Christopher Edley, Jr.” <edley @ law.harvard.edu>
08/05/88 07:42:35 PM

Record Type: Record

To: Edward W. Correia/WHO/EOP, Maria Echaveste/WHO/EOP, Elena Kagan/OPD/EQOFP, Judith A.
Winston/PIR/EOP
cc: Charles F. Ruf{/WHOQ/EQOP, Jacinta Ma/PIR/EQOP

Subject: Re: next steps

Fabulous notes. Geez.

Small comments, in no particular order:

a. | would say that MAYBE these need elevation to POTUS. | favor
developing the memo {with all the work that entails) and dropping out or
adding as that process indicates. In other words, this shouldn't be viewed
as a final list.

b. Woe really are killing four birds with one stone, and it makes sense to
bear that in mind. The birds are: (1} updating POTUS on afew items; (2)
plottin inistration prioritj xt two years and getting the
needed policy signals to accomplish that; (3) flagging anything that has
budget implications for FY 2000; (4} getting some bold thinking in front of
POTUS for his race book.

c. In regard to the last item, b{4}, we need a mini-working_aroup not only
to help process the memo, but also to think about ideas that may not be
fedérar, a7 that may be longer range, or whatever. And, | dunno, maybe
there's something about Native Americans. Maybe discrimination in the
context of immigratiocn enforcement. Anyway, 1'd like a little working
group, with charter not only to assist with Eddie's POTUS memo, but the
broader brainstorming | need for the book. °

d. I don't want any of this morning's discussion to leave the impression

that | am anything but wildly enthusiastic about biting the bullet on 8{a)

and SDB programs -- or at least putting before POTUS the option of doing

so0. | believe Marta agrees. BUT | DID NOT LEAVE THE DISCUSSION WITH A SENSE
OF WHQ HAS THE LEAD IN DRIVING 8{a} REFORMS FORWARD. If not WH COUNSEL,
then who? Would be nice to get something signed off on by the time of the

book. Erskine and Cassandra designed a package of changes that are sitting

on the shelf to consider.

e. | just want to reiterate that there is serious intellectual work

involved in many of these issues. There is hard conceptual stuff that ought
to be framed in a way with the general way POTUS will discuss racial and
ethnic justice, etc. Obvious point, but when the iawyers in the basement
start arguing about everything, we'll have to remind folks to keep the big
picture in mind. (Once we paint it.)

f. THis is a large agenda. | urge Eddie to make use of Jacinta Ma, an
attorney with a strong civil rights background, from the PIR staff. In
addition, Maria will have a White House Fellow starting in September, who



is an attorney with some civil rights experience and interest.
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At 04:52 PM 8/5/1998 -0400, Edward_W._Correia@who.eop.gov wrote:

> Chris asked me to summarize my notes of our meeting this morning in
>order to review the civil rights enforcement issues we identified as

> particularly significant. | list these below, as well as my recollection of
>the remainder of our discussion. Please let me know if you have corrections
> or additions.

>

> Woe identified the following "frontier” civil rights enforcement issues

> as significant enough to warrant review by the President:

> 1} higher education admissions, including the use of standardized
>tests and the way we choose to articulate and support the Bakke decision;
> 2} high_stakes testing in other settings, such as elementary and
>secondary schools;

> 3) single sex schools:

> 4) Tnagnet and charter schools, including the appropriate use of race
>by these schools in creating a diverse student body and our enforcement
>strategy if schools exclude groups in violation of the civil rights laws;

> 5) the importance of testers in civil rights enforcement, as used by
>the EEQC and other enforcement agencies;

> 6} achieving diversity in employment and ownership in the broadcasting
>industry, including the status of the challenge to the FCC's employment
>rules and strategies to diversify ownership;

> 7} our efforts to achieve "environmental justice,” i.e., challenging
>decisions of local government or other recipients of federal funds in land

> use planning decisions that have a discriminatory impact.

>

> In addition to these issues, we may, after further review, want to
>include language discrimination by employers and religious discrimination.

> Also, the question of reforms in the 8(al program may warrant review, both
> as a legal matter based on our need to coemply with Adarand and as a policy
>matter, based on the desire to make the program more effective.

>

> In regard to policy issues that Chuck and | contemplated including in
>a memo to the President, particularly pipeling strategies for higher
>education, there was a strong recommendation to include these as a part of
> the regular budget process. I'will convey this recommendation to Chuck and
>distuss with Elena and Mike Cohen how that would be done. Finally, there
>was a consensus that we need some kind of regular White House review of
> civil rights enforcement policy and strategies. One possibility is a

>meeting every month (perhaps 6 weeks) involving DPC, Counsel's Office,

> othér White House staff where appropriate, the heads of the enforée&ment
> agencies and Solmie agency statf.

>

>

>
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Julie A. Fernandes
07/15/98 04:26:50 PM

Record Type: Record

!
To: Elena Kagan/OPD/EOP, Maria Echaveste/WHO/EOP, Minyon Moore/WHO/EOP, Broderick i
Johnson/WHO/EQP - :

cc: Laura Emmett/WHO/EQOP, Leslie Bernstein/WHO/EOP, Jocelyn Neis/WHO/EOP

Subject: EEOQC mark-up

[

FY|. The EEQC survived the fult committee mark-up with an unchanged $18.5 million increase and
no riders re: testing. There was, however, a motinon to reduce the EEOC's budget by $2 million by
Rep. Dickey. He was apparently upset about some high profile case in Arkansas, and spoke about
it at length. That started a discussion of lots of disliked EEQC cases by various Rep. members.
According to Martha, Livingston then indicated that they had a deal with the EECC and that neither
he nor Rogers was supporting the reduction in funding. Dixon and Mollohan also spoke about the
agemnty's need for increased funding, The motion failed an a vote of 37 10 11, EFOC is now in_the I
process of transmitting a signed version of the letter to the various Chairs and ranking members.

Martha indictated that either she or Larry Stein would call Gingrich 1o confirm his support to beat

back similar motions when the bill gets to the floor.

-
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Julie A. Fernandes
07/15/98 04:28:20 PM

Record Type: Record a

To: Elena Kagan/OPD/EOP, Maria Echaveste/WHQ/EOP ;
cc: Laura Emmett/WHO/EOP, Leslie Bernstein/WHQ/EOP ‘
Subject: OFCCP and testers :

1
Also FYI. Livingston did not offer a rider re: testers to the Labor/HHS appropriations bill yesterday. !
if

=
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Julie A. Fernandes
07/13/98 03:24:07 PM

Record Type: Record

To: M aria Echaveste/WHQ/EQP, Elena Kagan/OPD/EQP, Broderick Johnson/WHO/EOP, Martha
Foley/WHO/EOP
cc: Leslie Bernstein/WHOQ/EQP, Laura Emmett/WHO/EOP

Subject: OFCCP and testers

| spoke with Gayle Black from OFCCP. The OFCCP started their testing program in 1995, and so
far has run one test: on entry-level banking jobs in the D.C. area. They tested 13 banks and then
shared the information with the banks. This was all done in the context of compliance, and there
was no enforcement angle and no sanctions of any kind. The banks, though not happy that some
discrimination was found, were pleased with the feedback that they received. On July 21st, the
Amencan Bankers Assogciation is having a press conference to unveil a guidebook that was
developed in conjuction with the OFCCP and others. According to Gayle, the ABA has said thatl

they would be happy to support the use of testers by the DOL in compliance efforts.

The OFCCP has plans to do other tests in other areas and industries, however nothing has yet been

finalized. They, like HUD, hired a not-for-profit_organizatien to run the test,. and-thus-did-net

themselves employ testers.

julie
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Julie A. Fernandes
07/13/98 06:01:04 PM

Record Type: Record

To: Martha Foley/WHO/EOP

cc: See the distribution list at the bottom of this message
Subject: Re: OFCCP and testers I'_'E

According to Larry Matlack, they have never (including our FY 99 proposed budget) had money
specifically earmarked for testers. In the past, they have funded their tester activity out of Thetr

base. According to QFCCP, they contemplat T vear, and thuswould

likely fund this also out of their base {as just amother compliance tool).
y func 1nis 3

julie
Massage Copied To:

Maria Echaveste/WHOQ/EQP
Elena Kagan/OPD/EOP
Broderick Johnson/WHO/EOQOP
eslie Bernstein/WHO/EOP
Laura Emmett/WHQ/EQOP
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e NV Ve __ Ve Ve —— Ve N __ Vo . __
CIVIL RIGHTS ENFORCEMENT FUNDING
(budget authority, in milllons of doliars)
FY 98 FY 99 . Percent Latest Latest
Agency Enacted | Proposed | Increase | Change House Senate
EEOQC 242 279 37 15% 260 254
HUD-Fair Housing Activities 30 52 22 % 40 35
DOJ-Civil Rights Division 65 72 7 10 % — =
Labor-OFCCP 62 68 6 10 % 65 —_
Education-Office for Civil Rights 62 68 6 | 10% 62 | -
HHS-Office of Civil Rights - 20 - 21 1 5% 21 —
Agriculture-Civil Rights Programs 17V 19 4 27T % 19 A7
U.S. Commission on Civil Rights 9 11 2 22 % 9 9
DOT-Office of Civil Rights 6 7 1 17 % — —
Labor-Civil Rights Center 5 3. 0 0 f 5 —
Total 516 602 86 17 % N/A N/A

1/ The FY 1998 supplemental bill added $2 million to civil rights programs at the Department of

Agricultura, bringing the FY 1998 enacted level to $17 million, from $15 milion. The President's initiative
included the original $15 million for the Department of Agriculture, which is the number used In the totals

on this spreadsheet
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Julie A. Fernandes
07/08/98 12:52:21 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc: Laura Emmett/WHO/EOP
Subject: EEQC

Elena,

Yesterday, Maria convened a follow-up meeting with the LCCR folks to discuss our civil rights
enforcement initiatives. Wade asked for a _higher profile for our civil rights enforcement package.
Maria and Minyon agreed that they would try to incorporate support for the ¢r package (as a
packageé} in upcoming principal events. Next week the VP is speaking at the NAACP and the
FLOTUS is speaking at La Raza. These were identified as two opportunities.

Wade also indicated the LCCR's intention to draft a letter to the Congressional leadership +
committee members outlining the "package™ concept and expressing strong support for the
increases in the President's budget. Though this sort of sets them up in a way that may make
them a target (" here is all the stuff that is important to us”), they believe that it would be an
important rallying tool. Wade also indicated that LCCR plans to work on getting a bi-partisan letter
frorm mEMBbEers of Congress and former EEOC commissioners expressing support for the use of

emACYITEnt testers.
e e e e

Julie



EQUAL EXPLOYMENT OPPORTUNITY COMMISSION
EALARIES AND EXPENSES

The CommiUlee recommends $260,600,000 for the Salaries and
ses of the Equal E:_t;ﬁoyment Opgportunity Commisaion
(BEOQ) fer fiacal year 1899, This amount is §18,500,000 below the
reguest, and $18,600,000 sbove the amount provided in the curreot
year appropriation.

Additiona| resources are provided 1o support improvements to
the investigation snd resolution of actual individual charges of dis-
erimination, The Committee expects Lthat these additional resources
will allow the EEOC o continue to reduce the backfog of peading
charges, and to significontly expand the use of ahternative dispute
resolution (ADR) techniques, ineluding mediation. The Commitiee
notes that caticerns absug the EEOC's use of employment testers
in fiscal year 1939 nre oeing addressed in the forw of a letter (rom
Em EEQC Chairman (o the Congressicaal Committees of jurisdic-
ion.

The increase of 518,500,000 iz provided for the following pur-
poses: $6,000,000 for adjustments to base, 58,000,000 for the devel-
opment of the EEOC’'s ADR program, 83,500,000 for EBOC inves-
tigative sialfling eahantements, $6CC,000 for additior.a) EEQC at.-
torneys, and $602,000 for additional reimbursment Lo State 2nd
local Fair Employmeat Practice Agencies. The Committee rec-
ommendation does oot include the requested increase for automa-
tion, for reasans descrbed helow. Also the recommendation does
not inclede the full amounts requested for personne! increages, as
the requesled amounts were based oo full-year costs of added pori-
tiona. The Committee expecta the EBOC to submit & s ing pan
to the Committee in accordance with section 605 of thip Act prior
to the sxpenditure af funds for the program increases included in
the Committee recormendaticn. The apendiog plan shall be sup-
plemented by a repart, submlitted to the Committee on A ria.
tions and the Committee on Education and the Workforee detasling
pecific plans for the implementation of an ADR ingtiative. .

ADR.—In addition: 1o a detailed expenditure plan, the ADR im-
g'lhucemation plan shall address the structure of the ADR program.

e Committee urges the EEOC to submil a plan that will make
ADR options available in most cases. The Commitiee expocts that
once an ecceptable ADR plan has been approved, such & plen will
be implemeoted in every EBOC fisld office within fiscal year 1539.
The Committee further expects the EEOC Lo develop ayslematic
data eollection and monitoring of the Coramission’s ADR acdivities,
to determine the impact on backlog, and to refine and improve fu-
ture effarts.

Investigation —The Committee provides additiopal resources in
thls area in recogunition of the [ect Lhat the most of the charges in
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the current bacikog are “category B” and “caiegory A” charges that
require further investigation to determine mecit. Additional re-
sources for investigetive staff will address the need o develop and
resolve these cases,

Attorneys.—The Committee supports the hiring of additional at-
torneys spocifically to encourage early and substantive involvement
of attorueya in the “sirategic® enforcement process, in which ettor-
neys consult with investipators in acreening charges to ensure the
best v3e of resources. Aleo, the Commitlee encouragaes the EEGC
o sdopt other “no-cost” measures thet might ioprove performance
in this area, such as reocpanizing work flows, assigning attorneys
to investigative unita, or caznging attorney job requirements.

State and locel Fair Employment Practice Agencies.—The Com-
mittee notes thet the State and local FEPA's resolve approx!mately
42% of the national caseload, and that many FEPA's have a proven
track Tecord of effectively using ADR methads. The Committee ex-
pects that the EEQC will work with the FRPA's ta achieve a fair
and effective distribution of the additicnal resources provided, via
the reimbursement of & set amount ver charge reaclution,

Automation requirements—The Committae notes that the Agen-
cy's 1999 budget request included increases of $9,590,000 related
1 automation requiresnenta. These increases are not included in
the Commitiee recommendation. The Committze asswoes that the
EEQC will be akle to t fundiug for automation needs from
amounts *hat may be made availablp separately for Year 2000 corm-

fance.
plln Discal year 1908, the Commilte2 provided a modast increase to
addrese the charge easclogd and its growing backleg. Recent esti.
males indicate that by the end of fiseal year 1693, the backlag will
total over 57,000 charges. The Committes noles that the sdditions|
resources provided for fiscal yorr 1998 are zl) specifically targeted
toward reducing the batklog of private sector chasges. Thoe Commit.
tee therefore expects chat the additiona! resources will support the
leve! of charge resolutione jeeted in the Budget request., The
Commitieo the EEQC to keep the Committee informed ro-
gerding the mission's progress toward the bacldog reduction
targets included {n the requesi: 41,600 a) the end of fiacal year

1599, and 28,500 by the end of fiscal year 2000, The EEROC may
be able to achieve even greater bacixlog raductions depanding on
-the intake rate for new charges and the exlent to which ADR meth-

ods are adopted.

The Committee cantinues to be concarmed nbout the allocation of
resources to charge processing snd to lltigation. The Commititee ex-
sects the EECC to continue 1o develop the ability wo track staffiap
and resources expended on particular BEQC activities, and expects
the EEOC (o be able to report to ths Committee on the level of vo-
1ources actuglly being spemt on charge processing, how this level
compares to previous years, whether resources need o be reallo-
cated among activities or digtricts, and the productivity of charge
processin office. The Committee expacls the processing of
chargen with the EEQC, indludiug the reduclion of the baeklog
of such charges, will remain the C’s first priority and directs
the EEOC to { ent a ayatem of ldenﬁgrr& the Jevel of re-
ssurces dedicated o this activity and other EEOC activities, such

B e S —

as iltigation. The Committee undergands that the EEOC is cur-

rently worling em @ project <o track the use of EECC ztioraeys'

thne that will pravide t i H

so};“ma e n:ti.l‘v,ity. grenter clarity regarding the allacation of re-
ne Committes ie wlso concerved about EROGC Int i

onguing lewsuite, and the lnitiation of lawsuits all:me:;f : Lamlg

claim oc claims g allegad in wnother Iswsuit flled rgainat b3
defendant. The Committee expects that the EEOC I7‘\fill Bv:n :ri‘:.'ri':;
to Ltigation on behalf of complalnants not vepresented by counsel

}g r?:hu forums s opoased to dupliceting indepandent litigation ef.

The bill also Inchudes language stmilar to that | .
vigus ."‘li"l'mpl'lat.lons acts allow?%eé {1 m:m-u'n:mew.ll rymﬂ\:g?-gsl:& gr:
vate citlzens; (2) up to §28,000,000 for payments to State and loca)
agoncied, an increase of 500,000 cver fiseal ysar 1988: and (3) up
to $2,500 for official raception and esvresentation expenizes.
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Dear xxx, a)

You have asked whether the Equal Employment Opportunity Commission (EEQC) intends to
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question
arises in the context of the March 23, 1998 letter from Speaker Gingrich and Chairmen Fawell
and Goodling to Chairmen Livingston and Rogers.

Employment testers are individuals who are matched in job relevant respects but differ by the
characteristic being tested -- e.g., race, age, gender, disability or ethnicity. In employment tester
programs, matched pairs of such testers are sent to apply for job openings. The FY99 budget
request for the EEOC does not provide for the use of FY99 appropriated funds for employment
testers, nor will the EEOC use FY99 appropriated funds for this purpose.
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Record Type: Record

To: Tracey E. Thornton/WHO/EOP
cc: See the distribution list at the bottom of this message
bece:

Subject: Re: EEOC noms hearing @

| just spoke with Minyon to bring her up to date on our meeting re our civil rights enforcement
budget strategy/EEOC tester issue--This office will coordinate a meeting with Wade and others early
next week to review these issues and additionally talk to them about the nominations. | think for
lda, Virginia you should offer Ida an opportunity to meet with seniors, disabled, labor (Karen
Tramontano is probably the best person there} in separate appointments that OPL could help
organize--l think that's the best way to introduce Ida to those constituencies--they could talk about
their issues, etc.

Tracey E. Thornton

T 1t
| 3 / Tracey E. Thornton
T 06/30/98 03:01:04 PM

Record Type: Record

To: Maria Echaveste/WHQ/EOP

cc: See the distribution list at the bottom of this message
Subject: Re: EEOC noms hearing @

It is more helpful for legislative affairs and our process if we have a separate meeting for noms w/a
broad range of groups. It may seem that because the nominees and these issues intersect that it
is a waste of people's time to call some of them back but | think it will become evident from our
meeting that the legislative/nominations processes are so different that they cannot be effectively
mixed here, at least not initially. In addition, we need to be able to spend at least an hour w/folks
in noms meetings so if folks are willing to hang around that long that will work too.

Message Copied To:

Virginia N. Rustique/WHOQ/EOP
Minyon Moore/WHOQ/EQP
Maritza Rivera/WHO/EOP

Julie A. Fernandes/OPD/EOP
Sylvia M. Mathews/WHOQ/EOQP

Message Copied To:




Tracey E. Thornton
06/30/98 06:41:01 PM

HAHNN

Record Type: Record

To: Maria Echaveste/WHQ/EQP

cc: See the distribution list at the bottorn of this message
Subject: Re: EEOC noms hearing @

| think that's a great idea for Ida/Paul to get to know the groups. Do you or Minyon have any
suggestions about a venue for getting the groups plugged in to actually doing the work these two
nominations will require? A coupla key folks have already called me and | have put them off. We
have cut a deal w/repubs to get these done that is tenuous at best and we need specialized support
from certain groups.

Message Copied To:

Maritza Rivera/WHO/EOP
Virginia N. Rustique/WHQ/EQP
Minyon Moore/WHQ/EOP
Broderick Johnson/WHO/EOP
Elena Kagan/OPD/EOP

Julie A. Fernandes/OPD/EQOP
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Minyon Moare
06/30/98 08:04:44 PM

oo ),

Record Type: Record

To: Virginia N. Rustique/WHO/EQP

cc: See the distribution list at the bottom of this message
Subject: Re: EEOC noms hearing

as a follow-up to the e-mail traffic that has been passed back and forth, | hope that this e-mail will
clarify the process and bring closure to how we should proceed.

1. | spoke with Maria after reading the many e-mails and explained to her that | felt the appropriate
place for all issues involving the EEOC should be directed out of her office. While she has been
gracious in terms of allowing OPL to take the lead, | personally believe for the sake of continuity
she should, if time permits, continue to organize us on this issue, All strategic decisions should be
made around the work she is currently doing with the EEOC working group.

In fact, when Maritza raised in our staff meeting that she was working with leg. affairs on the
nominee’s, | told her to be sure and let Maria know so that our working group wouldn't be
blind-sided.

2. | also believe that her working group can compliment the legislative strategy. We are already
organized and they are somewhat vested in the process.

3. If a strategic decision is made to bring in groups sooner rather than later, let us know. | firmly
believe that it should be done within the context of everything else we are doing.
---------------------- Forwarded by Minyon Moore/WHO/EOP on 06/30/98 07:50 PM
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N o” "™ -~,,” Maria Echaveste 06/30/98 04:35:18 PM
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Record Type: Record

To: Virginia N. Rustigue/WHO/EOFP
cc: See the distribution list at the bottom of this message
bece:

Subject: Re: EEOC noms hearing [’i"l

Virginia--the note | sent to you was to follow up on your conversation with Maritza As | indicated
Paul lgasaki is not a stranger, the civil rights groups/other groups shoutd not be treated like props or
puppets on string that come when we call--that's why | was suggesting that it be combined with
an upcoming meeting we are planning with some of these groups; that's why | suggested you talk
to Minyon; perhaps the way to address Ida's concerns, if | were in charge, would be to facilitate
appointments for her with these various groups. As it turns out Wade called just now to make sure
we had heard that there was in fact Senate committee report language that directs EEOC to report
to the committee on the results of the employment tester pilots and also directs EEOC from pursing
any policy that would make employment testing a standard practice {which we will be meeting



about, presumably in five minutes when we discuss the civil rights enforcement budget strategy).

Anyway, | took the opportunity to tell him we now had a hearing date for Paul and Ida and asked

him how we could proceed to build support and he said "why don't we talk about it when we get
together later this week, hate to be jerked around to different meetings.” Thus, my concern about
how to enlist their help in a respectful way. Again, | suggest you talk to Minyon.

VIRGINIA N. RUSTIQUE

VIRGINTA N. RU OU
06/30/98 02:10:40 PM

Record Type: Record

To: Maria Echaveste/WHO/EQOP

cc: See the distribution list at the bottomn of this message
Subject: Re: EEOC noms hearing

| talked to Maritza yesterday about putting together a group meeting for Paul & Ida sometime next
week. Tracey and | met w/ Ida yesterday and she expressed interest in meeting w/ the groups, in
particular, seniors, disability groups and labor. | passed all this info on to Maritza, who said she'd
pull things together for Public Liaison.

Forwarded by Virginia N. Rustique/WHO/EQP on 06/30/98 02:09 PM

bt I"

.-~ Maria Echaveste 06/30/98 01:38:03 PM
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Record Type: Record

To: Virginia N. Rustique/WHO/EOP
cc! See the distribution list at the bottom of this message
bee:

Subject: Re: EEQOC noms hearing @

That's great news--Now that we have something concrete to work toward, it may{;e time to
engage the outside groups. As you'll recall from last week's meeting, we are following up on
determining what our civil rights enforcement budget strategy is--and we are supposed to meet
with those folks again early next week--talk to Minyon about whether it makes sense to use that
meeting to more forcefully seek their assistance for the july 23 hearing or whether a separate
meeting makes sense. | defer to Minyon.

VIRGINIA N. RUSTIQUE

VIRGINIA N. RU U
06/30/98 12:27:53 PM

Record Type: Record

To: Maria Echaveste/WHO/ECP, Maritza Rivera/WHO/EQP

cc: See the distribution list at the bottom of this message
Subject: EEOC noms hearing

The hearing date for Ida Castro and Paul Igasaki is set for Thurs., July 23.
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Julie A, Fernandes
07/01/98 02:32:06 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cC: Laura Emmett/WHO/EOP, Leslie Bernstein/WHQ/EOP
Subject: EEOC mtg. w/ Fawell staffer

All:

At the meeting this morning, David Frank (Fawell's staffer) had a fairly positive reaction to the draft
letter. He seemed pleased that we were close to having a deal. However, according to Frank,
Gingrich, Fawell and Goodling are concerned that information from the pilots would be used as the
basis for a commissioner's charge, Ellen made clear to him that the agency could not commit to
not bringing a commissioner's charge (or not doing an investigation that could lead to a charge)
against an employer that was based on information received from the pilot. However, she also
stated that it was unlikely that a commissioner’s charge would ever be brought based solely on
tester evidence. Frank stated that the members were concerned that an employer would have to
defend against an EEOC investigation and/or charge that is based solely on "fabricated” and
"subjective” evidence. We then discussed the agency's responsibility to do follow-up if there are
indications that discrimination may have occurred (even though the pilot testers have agreed not to
bring their own charges). Frank agreed in principle, but thought that he would have to sell the
members on not micro-managing on this point. Frank stated that he will present our letter to Fawell
and the Speaker's folks and get back to us early next week with whether this letter does the trick.

On the other five, we made clear to Frank that no deal could be final until we see a draft of the
committee report language. Frank stated that Ringler hasn't shown him anything yet, but that
Ringler would be back next week and Frank would put more pressure on him to see the draft.
Frank agreed to let us see the language as soon as he does. Frank also stated that he had asked
Ringler to include report language to the effect that the agency should receive $9 million

from the Treasury/Postal pot for technology.

Frank's understanding seemed to be that the letter (if acceptable and agreement on the other five)
gets us no rider. We asked whether a deal should also include a committment on the part of the
Reps. (at least Gingrich, Fawell and Goodling) to support the full appropriation request. Frank
stated that the Speaker had agreed {if all goes well with our negotiations) to callcl.ivingston to ask
for more maoney. Frank estimated that the agency would "end up” with $20 million (not counting
the $9 million for technology).

Frank indicated that the committee report would do a neutral reference to the issue of testers being
resolved by a letter from EEOC to whomever. That is consistent with what we anticipated, and we
indicated that such a neutral reference would be o.k.

Ellen asked about the Senate. Frank stated that he has not had any communication with Gregg's
staff, but that his sense is that Jeffords at least wants this all to be resolved amiably.

Julie
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Testing for Discrimination
Gaing Wider Acceptance

) EDERAL AGENCIES, spurred
Fon by nonprofit groups, are in-
creasingly emb: use

tify i ot

place.

The federal Equal Employment
Opportunity Commisslon now
I%UIH%L‘L‘_'M S0
¢ malched-palr testers —[nvests-
b wo
po Mers 1o cam how
they_gre treatcd—to monitor hiring

In Chicago and Washingion L.C. Lpe
: effort follows & similar move Iw
lruTmmum
¢ tm such testing b
federal agencles could have g big im-

pa eseet. Unlike abstract
statistical arguments, evidence fmm

direct Testing ha< eampelllng "six o*
clock news™ eredibility, $ays Williarm

MITan!, & with Epstein

Becker £ Oreen, New York. It __m
mk convincing fy 8
on lawsiit, he adds.
© Testlng has leng been used to
ngm hOUSTIE diSETiIRATon, butits

mmllu

o

o

m

lﬂs@aﬂ_hmn_@mmmm
been doubtful, until recently. 4 1994
districi-eourt ruling jn Washingion,
p.C., coupled w1l ] amend-
el 1e {4V s

tes ir
treatment in tawsuits dam-

Lathet | kg

uges, 58ys Avls Buchanan, g lawyer .

" réresenting the Fair Rmployment |

Counell of Washington, D.C. The

nonprofit group has been a ploneer of

testing for hiring diserimination.
Celtics way that selling up fuke en-

[x) Hyl

{ixtieal dam. fo test fafmneas s tunu-

moun!, to entwapment. “[n many

ways, testing is & more intrusive ap-

roachi Ju (ha! yuu have people golig
?nm the u'or'k’[.\tl'gm in llallng the

process, withoit any intention of -

working for you.” says Mr. Milani,
“That's what many employers find
Lruublesome,”

Ruit the EEOC says {t is ronntin
on the cooperation of maost busl-
nesses. “we're hopeful that 4 respon-
sibla testing program will suppart the
vunpauiey thal do what they cau lo
avoid discrimination and help ns find
those who are not.” ssys acting
EEUC Chairman Paul igasekl.

In fact, more companies are soek-
ing 1o test thelr own empluyees be-
fore they are fested by watchdog
groups. The Fair [Tousing Counclt of
Greater Washington, 4 private, non-
profit group, last yedr used testers fo
show disparate treztment of minor
ity shoppers by a department store
for & report by the ABC-TV news
megatine “20/20.” ‘

Bince the report aired, several re-
ta!l and service businesses, &5 well a5

s ——

. employerdisbility insurers,”

have
asked about the group’s testing pro-
grams. says David Berenbaum, exec-
utive dlrector of the Foir Housing
Council of Greater Washington.

The FHC, in responsge, set up &
scparate, nonprofit consulting ser-
vice called Felr Housing Partnership
to work with the private sector. It of-
fers muded ests as wall as testers for
various consumer transactions in the
marketplace,

~We're beginning tosee the priva-
tizatlon of the civil rights move
ment,” says Mr, Berenbaum. He

says the group is working with elght

corporations now and is in negotla-
tions with six more.

“Wauldn't you want to meke sure
that your products are marketed con-

sistently and professionslly using a

consistent service model?™ asks Mr.
Berenbaum. “That's what's winning
over the CEQs.”

699 ~ 3
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Record Type: Record

To: See the distribution list at the bottom of this message

cc: Leslie Bernstein/WHO/EOP, Laura Emmett/WHO/EOP
Subject: EEQC calls

| have placed calls to Hill people to read the letter to them, but all had either gone for the day or
not been in at all. | can reach a few of them at home tonight and complete all calls by tomorrow
morning.

I did connect with Wade and he was generally comfortable with the letter's content. | also
explained to him that we view the Senate language very narrowly and will insist throughout the
legislative process and in the end game that the EEOC is not agreeing to do anything other than
what it did not intend to do in the first place with regard to testers in FY99. Wade appreciated
hearing that position.

Message Sent To:

Martha Foley/WHO/EOP
Maria Echaveste/WHQ/EQP
Elena Kagan/OPD/EOP

Julie A. Fernandes/QOPD/EOP
Edward W. Correia/WHO/EOP
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Elena,
Here is some background material on the EEOC.
1. Gingrich’s March 13th statement before the authorizing subcommittee.

2. The March 23rd follow-up letter ﬁoﬁ Gingrich, Fawell and Goodling to Rogers and
Livingston that includes the six criteria for support of the budget request.

3. Summary document (prepared by the EEQC) of their negotiation with Fawell’s staff
person on the other five criteria (besides testing).

4. Some background information on employment testing from the EEOC. It includes some
q&as that they have prepared on the issue.
Please let me know if you need anything else to prepare for Monday’s meeting.

Julie
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TEXT

Selected Testimony on Future of EEOC to the House Committée on Education
and the Workforce Subcommittee on Employer-Employee Relations

Testimaony on House Speaker Newt Gingrich before the
- House Subcommittee on Employer-
Employse Relations on “The Future Direction of the Equal
Employment Opportunity Commission™
March 13, 1998

In addition to demeaning the human conditien, dis-
crimination [s profoundly un-American. It is contrary to
the principle first inscribed in the Declaration of Inde-
pendence — “All men are created equal, endowed by
their Creator with the inalienable rights of Life, Liberty
and the Pursuit of Happiness.” These are the words that
precede the founding of the United States. Thus, to
treat someone else differently due to race, color or gen-
der is an offense against, not merely the individual, not
merely the state, but in fact our Creator. :

And, yes, it took America to completely live up to
those first principles. We are human, yet fortunate to be
blessed with the best continuing experiment in self-
government the world has ever seen, we have pro-
gressed and continue to do so. Yet, we must work (o
guarantee that discrimination can never be tolerated,

It is vital that the EEQC, the nation's leading civil
rights enforcement agency, function in a fair, efficient,
and professional manner. If the Commission can dem-
onstrate that it can do this, we will support additional
funding for it.

Support for Increased funding would be contingent
on I;EWd to helping actual victims
of diszriminaddn, and not to litgating cases that seek ta
t;r,ezm‘s"?ra_f—_‘Q %}Eu:caseodlscﬂmina-
\iol may Séem mundane to awyers, but it is vi-
tally imporiznt to the individual victim. bnul the 65,000
case backlog is reduced, and those real Americans re-
ceive justice, the EEOC should not be out trying to cre-
ate new cases (through initiatives such as testers).

Unfortunately, this Committee heard testimony last

Octaober from individual victims of discrimination, civil
rights lawyers, and small businessmen that the EEQC

gives the investigation of individual charges of discrimi-
nation 1T6W priority In tenms of staffing and resources,
while o= ially high prolile cases — has
mof€ than ampl#& stalfing and funding. is

ing situation.

WHile every office should be allowed eertain latitude
in assessing {ts mission prioritles, continually putting
individuals on the back-burner sends a horrific signal:
Indeed, it could be said that the EEQC is in fact dis-
criminating against individuals who happens té “only”
be & single victim. That attitude, intentional or not, can-
not be justified. For the individua!l awaiting resclution,
justice delayed is justice denied. It must change if the

OC is to be entrusted with a budget Increase,

The average number of cases investigated and com-
pleted crer investigator is 28.2 and the average caseload
of pending cases is 70.0 cases per investigator. By sharp
contrast, the average litigation caseload per attorney in
the district offices is 1.4 cases — a “workload” which
calls Into question the very meaning of the word. This
allocation of resources Jeads to questions about the EE-
OC'’s priorities, Lawyers must become more involved in
the supervision of the intake and investigation process

{and"Y&35 ToCUsed on_ftigartion).

. req e, 237 milllon) {ot the

Thus, any new money for EEQOC must go to address-
ing the 65, case backlog, through such avenues as

improvements in the [nvestigative process and jn-
0

creased alternative dispute resoluti not. g
to inifiativesihal create new cases where no individual

h 3 iscrminalion (such as employment testers
o oner's charges). while the backlog is down

from the record 1995 level of 103,000 cases, justice de-
layed is still unacceptable.

At the same time, we must insure that any backlog re-
duction by the EEOC does not result in a sacrificing of
fairness — there should be no case dumping.

Should these concerns be addressed, we will give se-
rious cansideration to the President’s increased funding
mmission.

Is every commissioners’ charge frivolous and unwor-
thy of suppart? Of course not, but again, there are many
obvious individuals out there who have suffered appar-
ent discrimination. Why do out seeking discrimination
haphazardly when it can be said that it is sitting on your
doorstep? |

Increased funding should be given in return for re-
forms such as:

1) improvements to the investigative and intake
prgg)gsses (Including greater supervision of the pro-
cess);

2) a slgnificant reduction to the backlog of cases
and the Tength of time of case processing;

3} appropriate allocation of resources between
intakesinvestigarion and Titigation; .

4) clarification of the criteria for litigation by the.
EEQC;™

5) expanded use of alterpative dispute resolution;
6) and an agreement IIJ_YMEOCM)_’_C_[Q_UE its
scarce Tesources for employment festers.

The use of employment testers, frankly, undermines
the crédibility of the EEOC, The gavernmont should not
sanction applicants” misrepresentation of their creden-
tials‘m‘prosptcmvrﬂnqloyers. The use of testes not

OHWm
terviewing candidates not interested in actual employ-
ment), buﬁmw.uw&mi-
ness of efffapment. It assumes gullt where there has
beenniw Indication of discriminatory behavior.

In'additon, there are serfous concemns of fairness: for
exampie, el e L.
since Tiol even Idenfica s are exactly alike (and
testers may be overly motivated to find discrimination).
Finally, the courts are also divided as to whether the
wholé concept of employment testers is even lawiul
(the DT Clrcuit Court of Appeals ruled that employ-
ment testers lack standing to Ering claims of diserimi-
nat{on). : -

For these reasons, the use of testers must be serlously
reviewed,

] am committed to working with you to ensure the
EEOC is a falr, efficient, and effective enforcer of the
nation’s civil rights laws, We want to make sure that it
has adequate funds to carry out lis mission. We will
suppeort additional funding this year, provided the re-

sourges go to ensuring qgat acufal victims of discrimgina-t1ow| i

vecCeive pnOve Timely ZoSHee 4 M
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Longress of the Hnited Htates
Pouge of Repregentatibes
&aghington, JEL 20515

March 23, 1998

Rep. Bob Livingston Rep. Harold Rogers
Chairman Chairman

Committee on Appropriations Subcommittee on Commerce,
Justice, State, - and Judiciary

U.S. Capitol H-218 U.S. Capitol H-309
Washington, DC 20515 Washington, DC 20515

Dear Mr. Chairmen:

We are writing to you conccrning the budget of the Equal Employment Opportunities
Commission (EEQC). The Administration has sought a 15% increase ($37 million) for the
EEOQOC in FY 1999. It is vital that the EEOC, as the nation’s leading civil rights enforcement
agency, function in a fair, efficient, and effective manner. In order to ensure that the
Commission is able to fulfill its mission in such a2 manner, we'support giving it the full amount

of money requested provided it institutes reforms that ensure the money is targeted to helping
actual victims of discrimination.

We support the Speaker’s recent testimony given before the Education and Workforce
Committee’s Subcommittee on Employer-Employee Relations regarding the future direction of
the EEOC. This testimony set out six reforms that, if made by the Commission, would justify
its receiving the full 15% increase. The criteria are:

.

1. Improvements to the invcstigative and intake processes (including greater supervision of
the process by lawyers);

2. A significant reduction to the backlog of cases and the length of time for case processing;
3. A more appropriate allocation of resources to charge processing vis-a-vis litigation;

4. Expanded use of alternative dispute resolution;
5. Clarification of the criteria for litigation by the EEOC; and

6. An agreement by the EEOC not to use its scarce resources for employment testers.
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We ask you to approve the $37 million increase for the EEOC with these conditions.
Please contact the authorizing commitiee to develop in a timely fashion appropriate
accompanying language to ensure that the Commission implements the above reforms as a
condition of receiving the money.

Thank you for your continuing service in the important appropriations process.

Sincerely,
Newt Gingrich ‘

Bill Goodling | : ' Harris Fafel]
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CONGRESSIONAL MEETING
EEOC’S FISCAL YEAR 1999 BUDGET REQUEST
APRIL 17, 1998

David Frank, Committee on Education and the Workforce/Subcommittee on
Employer-Employee Relations

Mike Ringler, Subcommittee on Commerce, Justice, State and the Judiciary

Ellen Vargyas, Office of Legal Counsel

Ken Morse, Office of the Chairman

Susan Oxford, Office of General Counsel

Bill White, Office of Communications and Legislative Affairs

To discuss the six criteria upon which Speaker Gingrich, Rep. Goodling, and
Rep. Fawell would support the 15% increase ($37 million) for the EEQOC in
fiscal year 1999. These criteria were outlined in a memorandum sent by Reps.
Gingrich, Goodling, and Fawell to Rep. Livingston (Chairman, Committee on
Appropriations, Justice, State, and the Judiciary) and Rep. Rogers (Chairman,
Subcommittee on Commerce, Justice, State, and the Judiciary) on March 23,
1998.

1. Improvements to the investigative and intake processes (including
greater supervision of the process by lawyers).

2. A significant reduction to the backlog of cases and the length of time
for case processing.

. Congressional Concerns

The first two criteria were combined for discussion. This was done because
Mr. Frank viewed the second criteria as how you quantify improvements made
under the first criteria.

David Frank reiterated the concern of Congress that further improvements be
made by EEOC in the investigative and intake processes to reduce the inventory
of charges and to reduce the length of time for case processing. Mr. Frank
indicated that he is receiving complaints from EEOC investigators that speak to



problems which impede case processing progress. Specifically, he is hearing
the following:

> investigators are not able to consult with attorneys and that there
is a separation between field administrative enforcement and legal
units despite HQ intentions to improve attorney-investigator
collaborations;

» case processing decisions by investigators are being held by
supervisors for long periods of time, calling into question the
quality of EEOC’s supervisors; and

> workload and resource inequities between the administrative
enforcement and legal units facilitate lesser quality investigations
(to be discussed under third criteria).

Mr. Frank indicated that it was likely that language which quantified inventory
and case processing reductions and which institutionalized attorney supervision
in case processing would be written in the Committee Report.

EEOC Response

It was pointed out that charge inventory reduction goals were already contained
in EEOC’s budget justification and that these goals had been coordinated with
and approved by OMB. It, therefore, was unclear why additional report
language would be needed in this area. Also, this approach appeared not to
fully recognize the significant progress already made by EEOC in reducing its
charge inventory (Note: Mike Ringler still expressed concern that EEOC’s
budget justification did not directly provide goals for average charge processing
time reductions. Instead, it only spoke to reducing the months of pending
inventory).

In the area of attorney-investigator collaboration, EEOC staff indicated that
enhanced cooperative efforts were underway and that we were unaware of
investigators being unable to consult with attorneys in the field. Mr. Frank
indicated that the preponderance of the complaints he was hearing was coming
from EEQOC offices in Texas, Oklahoma, Louisiana, and Arkansas. He was
also receiving input from union representatives. Moreover, he was concerned
that the message from HQ regarding attorney-investigator cooperation was not
filtering down to all levels in the field. It was explained that this was a priority
area for the Commission and that the formal policies he is seeking will be
memorialized by individual offices through their Local Enforcement Plans. It
was also explained that supervision of the process by lawyers would be

2



problematic in that lawyers would need competitive status in order to supervise
staff (as opposed to the Schedule A status they currently hold), in addition to
problems presented by relative scarcity and cost of lawyers. It was suggested
that the terms collaboration, cooperation, or involvement be substituted for
supervision.

Perceived Outcomes

It appears that some sort of language will be written into the Committee Report,
but David Frank suggested it could simply reflect the OMB goals. We are
hopeful, moreover, that such language will recognize EEOC’s efforts to reduce
its charge inventory and case processing times. This will provide a positive
context from which Congress can underscore the importance for further
improvements to the charge processing system. It also appears that the
Committee’s language concerning “supervision” by attorneys of the charge
process will be modified to require “enhanced cooperation” (Mr. Frank was
most persuaded by the civil service problems). Mr. Frank also indicated that
the recent issuance of the Charge Processing/Litigation Task Force Report
suggests the EEOC is on the right track, and possible Committee language
might state that the Committee expects the Commission to continue with its
reforms reflected in the Task Force Report.

We are hopeful that the outstanding issues under these two criteria can be
resolved.

A more appropriate allocation of resources to charge processing vis-d-vis
litigation.

Congressional Concerns

David Frank indicated that this is a hold-over issue from last year and remains
important. Mike Ringler also expressed the continuing concern the :
Appropriations Committee has regarding EEOC’s in-ability to track and report
on how money and time is spent on both administrative enforcement and
litigation activities. Both staffers indicated that there is a perception, right or
wrong, among Members that litigation/intervention activities are being pursued
at the expense of charge processing activities when there is still a tremendous
backlog of charges.

EEOC Response

EEOC staff pointed out that current staffing ratios clearly show far more
resources being devoted to administrative enforcement efforts. Moreover, less



than five percent of the staffing increase requested in the fiscal year 1999
budget will be for attorneys (these attorneys are needed to assist in supporting
all the new investigators to be hired). The pilot study to determine the amount
of time spent by attorneys on non-litigation activities was also discussed.
Congressional staffers are extremely interested in seeing the results of the pilot.

Perceived OQutcomes

This continues to be a sensitive area. Congressional staff recognize that it’s not
wise to develop litigation or administrative enforcement programs driven by
numbers, but do believe the Commission must be able to track and report on
resource allocations for each activity. This should be a component of EEOC’s
long-term technology plans. They did express interest in seeing any
preliminary numbers we might have on time spent by attorneys on non-litigation
activities. Mr. Frank also stated that attorneys-need to receive-positive—— -
reinforcement for their non-litigation work. It is unclear whether language

* regarding this point will be written into the Committee Report.

Expanded use of alternative dispute resolution.

Congressional Concerns

Again, David Frank spoke to perceptual issues regarding an expanded EEOC
ADR program. Congress is particularly concerned with the low employer
acceptance rate and attributes this to employers being distrustful of EEOC staff
who mediate cases. He seemed to suggest a direction that would limit (perhaps
severely) the use of EEOC employees as mediators in favor of outside
mediators. He also made clear that Congress wanted no restrictions on the
cases that could go to mediation; all cases should be able to be mediated,
including A1 cases. He has heard that some District Directors have been
chastised for mediating A1 cases, inferring that legal staff want to keep these
for litigation. :

EEOC Response

EEOC staff made clear that they were well aware of and concerned with these
issues. Staff stressed, however, the importance of not having restrictive
Congressional language for a program in its formative stage. It was suggested
that Congressional language depicting any kind of problem or issue with the use
of internal EEOC mediators might prevent increased public acceptance of ADR.
Furthermore, EEOC needs the flexibility to adjust for programmatic
inconsistencies that will arise (i.e., availability of external mediators, quality of
contract mediations, etc.). We suggested that while it might be appropriate to



track resolutions by EEOC and non EEOC mediators, it would be counter-
productive to mandate a particular mix.

We also discussed how difficult it would be to follow language which requires
that all cases be considered for mediation. Points raised included the following:
would this include C cases, and how would we ensure EEOC'’s ability to serve
the larger public interest in charges that implicate a policy or practice that
affects a number of employees in addition to the charging party or parties? We
explained, also, that most A1 cases are different since, by definition, these are
cases that EEOC has a substantive, institutional interest in. As a result, it
would be inappropriate for EEOC simply to accept whatever the parties agree to
in every Al case.

It was suggested that the EEOC could provide Congress with progress reports
on ADR activities. '

Perceived Outcomes

Congressional staff understood the problems associated with trying to craft
language for a program yet to be fully implemented. It appears that they will be
willing to give the Commission the flexibility it needs to implement a program,
but will want periodic reports (Note: Mike Ringler specifically requested that
EEQC track data and report on success rates for both internal and external
mediators). Mr. Frank also seemed to understand why all Al cases should not
simply be automatically put in the mix with the B cases. However, this whole
area will likely be the subject of further discussion.

Clarification of the criteria for litigation by the EEQC.

Congressional Concerns

David Frank indicated that this was also a hold-over issue from last year. Mike
Ringler indicated that Congress needed a clearer understanding of why and
when the Commission litigates, intervenes in lawsuits, and files parallel
lawsuits. This is a particular concern given the fact that the Commission has .
delegated much legal authority to the field. '

EEQOC Response

Discussed the criteria already in place for interventions and parallel lawsuits (a
copy of which was already provided to both Mr. Frank and Mr. Ringler). Also
discussed the consistency built into the process by the NEP/LEPs, and agreed to



provide a statement explaining NEP/LEP standards for deciding to litigate a
case.

Perceived Qutcomes

Agreed that this issue could be handled informally.

An agreement by the EEOC not to use its scarce resources for employment
testers.

Congressional Concerns ‘ ) ‘ o

The Speaker-must have this agreement to gain- support among-the-majority-for---- - --

EEOC’s increased budget.

EEOC Response

EEOC staff indicated that the Commission must complete the fiscal year 1998
testers study. Staff also clarified that in fiscal year 1999, the Commission
would be analyzing results and that there might be a need to pursue cases
identified through the study. We explained that this issue needed to be resolved
with the input of Administration officials.

Perceived Qutcomes

The possibility exists for an agreement to be made outside of the Appropriations
process. A letter, for example, from the Commission to Congress agreeing not
to use fiscal year 1999 funds on testers might be acceptable, although no one
was committing to what an acceptable resolution might actually look like. This
is something to discuss among all relevant parties.
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TESTERS — QUESTIONS AND ANSWERS
Why did the EEOC dccide to expend resources on a tester program?

This pilot tester program is designed to help the Commission determine whether
cmployment lesting is a cost effective enforcement tool. The key to equal employment
opportunity is for people to be able to get through the door. Yet hiring discrimination is
extremely difficult to detect. The EEQC's enforcement process is primarily complaint
driven. It is built on the premise that the individual victim will recognize the
discrimination end complain about it. That premise is simply wrong in the case of hiring
discrimination. Those who are subject to hiring discrimination have no way of knowing
that discrimination has occurred. They do not know which individual was selected for
the job and how the selectee’s credentials compared with her own.

A wcll-managed employment (esling program can be an exceptionally accurate and useful
tool for exposing discriminatory hiring practices. By sending oul pairs of testers who
differ in their protected class status but who arc matched in all job-rclevant traits, the
BEOC can evaluate employers’ hiring decisions. For cxample, discrimination is
evidenced if carefully matched Anglo and Hispanic testers are sent to a workplace and the
Hispanics are iold that (here are no openings or that “we’l] get back (0 you” and the whitc
testers are offered jobs. Combating hining discrimination is a critical aspect of the
EEOQC’s cnforccment program and testing is sometimes the only way to detect that
discrimination. As the lead enforcement agency in combating hiring discrimination, wc
would be remiss if we did not use all tools at our disposal.

Why is a tester program needed now, when the EEOC has enforced the anti-
discrimination laws without one for more than the last 30 years?

‘Therc arc two rcasons that a tester program is a particularly uscful adjunct to the EEOC’s
enforcement efforts at this particular point in time.

We all agree that everybody should have equal access to employment regardless of race,
national origin, gender, age or disubility and that nondisciminatory hiring is the kcy to
opportunity. Yel hiring discriminalion is noloriously difficult to detect. We nced more
strategies to protect people from any discrimination that cxists in the hiring process. The
LEEQC nceds to determine whether cmployment testing can enhance its abilily 1o detect
biring discrimination and do so in a cost effective way.

[n addition, there are now organizations that have the expertise and the background to
teach us how to do it right. Tt is very important that testing be done under conditions that
ensure everyone -- employers, employees, EEOC, and the U.S. Congress -- that its results
are credible and have been fairly obtained. The organizations selected for the pilot
program both have cxtensive experience conducting testing. They know how to match
testers to ensure that their credentials are comparable. They know how to screen testers
to ensure that they have no grievance against any cmployer being tested. They have
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developed testing methodologies that ensure accurate and objective data, including
traimng the testers to record facts but not perceptions and establishing a second level of
revicw to assess whether the test suggests that discrimination is in fact at work. The
availability of this expertise is un important reason to proceed with a tester pilot now.

Are there any safeguards against abuse of the testing process?

The pilot program has been carefully designed to ensure that the results are credible and
arc fairly obtained. The organizations conducting the pilot have had extensive expcrience
in running testing programs. They will scrcen all testers to ensurc that they have no
gricvance against any employer heing tested. They will require that all testers participate
in cxtensive training. The training will stress that the testers must act as ncutral observers
and rccorders of cvents. The testers will be taught how to hone their observation skills.
They will also be taught how to record meticulously and objectively the details of their
contacts with employers. The testers will be trained to record facts -- what the employer
said and did -- and not what the testers think about-what the employer said and did. The
testers will be instructed nol lo compare notes with other testers. Finally, the testers will
be paid hourly ratcs for their work; they will reap no financial benefit from the outcomes
of the tests.

Morcovir, the EEOC will not simply be acting on the basis of the testers’ reports. Under
the pilot, aftcr a test, a third party will review the testers’ reports to determine whether the
test suggests discrimination. If so, another pair or pairs of testers might be sentin. A
charge will not be filed unless there is specific, credible evidence that a job has been
denied on a prohibited basis.

Isn’t this entrapment for employers? Doesn’t testing waste the time of law-abiding
cmployers who interview, evaluate, check references, and compile records on bogus
job applicants — and all becausc they are being forced to prove that they are in fact
law-abiding? :

This is not entrapment. First of all, testers do not invitc or induce employers to
discriminate. They simply apply for employment and are specifically trained and
instructed not to suggest, influence, or encourage the employer 1o discriminate. To the
contrary, minority testers actually provide every opportunity for an cmployer pot to
discriminate because they are directed to make every effort to obtain an offer of
employment, and typically are provided with qualifications supcrior to those of the non-
minority tester.

Morc globally, moreover, testing will often be used to serve educational -- and not
punitive — purposes. The EEOC is certainly not engaged in a witch hunt to create, and
then penalize, discrimination. While there may be a few “bad apples™ out there -- that is,
employers who intentionally discriminate based on bias against a particular group -- the
hiring discrimination that does exist may in many cases be the product of cmployer
efforts simply to hire people whose backgrounds and credentials scem familiar to them.
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Because such decisions may reflect unconscious bias, testing can alert the employers that
their processes may be having unintended consequences and can enable them to institute
procedures that would avoid those consequences in the future. The remedies sought in
such cascs would, moreover, reflect the realities of the situation.

The testing organizations that were awarded (he contracts for the BEOC’s pilot program
adhere lo certain guidelines in an effort to minimize inconvenience to employers. For
cxample, they instruct testers to reject job offers promptly, and they stop testing an
employer immediately when the tests indicate an absence of discriminatory behavior.

The testing process may actually save time for both the Commission and employers.
Currently, if a claim of hiring discrimination is brought, the investigation often requires
the employcr to submit extensive documentary and testimonial evidence about its hiring
practices and procedures. This is timc consuming and costly for both the employer and
the Commission. If the Commission had an available pool of trained testers, in a case
alleging hiring discrimination, the Commission could send in tester pairs and corroborate
or refute the allcgation. [fthe evidence tends to refute the allegations in the charge, that
investigation could be halted. 1T it corroborates the allegation, much less additional
cvidence may be needed to confirm that discrimination occurred. '

Isn’t it distastelul, (o say the least, for the EEOQC to be condoning deception?

If testers were to admit that they were esters, it would, of course, undermine the very
purpose of the caterprisc. There are, moreover, numerous examples from other contexts
n which it is necessary to shicld a pcrson’s ideatity. To choosc an cxample we’re all
fanmiiliar with, dining cotics do not announce themselves to restaurant management when
they arrive to review the operation’s cuisine and service; they instead assume the role of a
private, anonymous consumer. To do otherwise would severely compromise their ability
to evaluate the merits of the restaurant’s operation.

Similarly, Congress has authorized agencies, such as the Department of Housing and
Urban Development, to be involved in testing. It has thus recognized the efficacy of --
and approved the use of -- this investigative technique.

The EEOC takes its responsibility to ensure fair enforccment of the antidiscrimination
laws very seriously. Thus, whilc the EEOC will condone representations that are
necessary 0 protect the integrity of the testing program, it will not permit any
unnecessary deception.

Docsn’t the tester pilot itsclf violate Title VII becausc it involves race, gender or ethnic
based hiring?

No. Undercover enforcement work often requires that the invéstigatnr look like a
member of the particular race, national origin, gender or other basis being tested. Titlc
VII specifically recognizes that gender, national origin or religion may be a bona fide
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occupational qualification for particular positions. While the statutc docs not specifically
recognize « BFOQ for race, courts have recognized that there are circumstances in which
taking race into account is not only permissible but necessary. In 1980, in Miller v.
Texas State Board of Bar Lxaminers, 615 F.2d G50 (5th Cir.) cert. denied, 449 U.S. 891,
the Fifth Circuit recognized that it may bc necessary to lake race into account in assigning
an undercover agent Lo investigate barber shops in African-American neighborhoods.
Similarly, in upholding the promotion of a black corrcction officer to “lietenant” at a
“boot camp” prison, Judge Posner recently observed that whilc any use of raceas a
crileria for job selection is subject o very close scrutiny, it is not illegal per se and is
permissible where employcrs are “motivated by a truly powerful and worthy concern and
that the racial measurc that they have adopted is a plainly apt response to that concern,”
Wittmer v, Peters, 87 F.3d 916,(7th Cir. 1996), cert denied, 117 S.Ct. 949 (1997).

Isn’t it true that the fact that othcr kinds of testing have been so remarkably
successful in ferreting out discrimination is irrclevant because the employement

process involves controlling for more variables.

Not really. Employment testing is not inhcrently more complex. The Commission is
currently considering testing only cntry level jobs for which there are minimal
qualifications. Tesling of the housing sales market and the credit industry involve use of
{ar morc variables. Similarly, testing of race discrimination in nursing homes has becen
done which requires controlling for the testers’ medical condition. Finally, testing often
detects the kind of discrimination that i5 far from subtle. Where llispanic testers are told
there are no openings while Anglo testers are offered jobs, the discrimination is evident.

Many federal agencies usc testing as a tool to detect discnimination: HUD, DOJ, the FTC,
even the military. DOD uscs “veriliers” (o check for discrimination against enlisted
personnel in housing.



Charges received and processed by the EEOC involving employment
teasters have arisen from a wide variety of factual situations.

For instance, one EEOC district office received a charge from a
woman who had applied and was rejected for a line job with an
airplane servicing company. She had applied for the job because
a friend, who was a vendor with the company, told her there were
vacancies for which she was qualified (according to the company,
the position required little or no experience). After she was
rejected for the position, the friend called the company and
asked the facility manager/general manager who was responsible
for hiring why the woman was not hired. The manager said the
company didn’t hire women for “line” positions, only for office
work, because women working in line positions tended to distract
the men who were working the line jobs.

After the woman tiled a charge with the EEQC, she contacted a
private organization that conducts employment testing and
explained what had happened. To help evaluate the accuracy of
the vendor/friend’s understanding of the manager‘s statement, the
organization sent several testers to apply for line positions.
Like the charging party, the female testers were rejected for the
position.

The testers in that case helped confirm that the company did have
a policy against hiring women for “line” positionz. Absent the
tester evidence the vendor/friend’'s account of the conversation
with the manager responsible for hiring might well have been
rejected as biased. The tester evidence also eliminated any
argument that women did not hold the line positions. because they
were not interested in them. '

Another district office received two charges that arose out of
employment testing conducted by a private organization against-
several temporary employment agencies. The private organization
had heard that employees in the area were experiencing a variety
of problems when they applied for work through temporary
employment agencies. In order te learn more about the nature of
such problems, the organization spent a week talking with several
“temp” workers who described problems relating to discrimination
based on race, sex, disability, and other alleged statutory
violations. At the end of this week-long briefing, the
organization decided to investigate further two specific issues:
pre-employment medical inquiries in violation of the Americans
with Disabilities Act (ADA), and employer failure to satisfy a



reguirement under state law that they provide the worker with a
written statement of salary before the employment begins.

In conducting its testing program, the organization used persons
who were actually looking for work and who agreed to take the job
if offered a position. The organization “tested” ten different
temporary employment agencies, and several testers then filed
charges against twoe of the temp agencies for making unlawful pre-
employment medical inquiries.

In this instance, the private organization used employment
teating as a means of determining whether a “problem” that
employeées claimed existed was, in fact, a problem. 1In the
organization’s opinion, the results demonstrated the existence of
a viclation of the ADA in at least two agencies (no charges
resulted from several other agencies that were tested by the
organization). The EEOC can now investigate the validity of
those discrimination claims and issue a “cause” finding, if
appropriate.

In another situation, several testers filed employmentc
discrimination charges with a district office alleging they were
not considered for a receptionist position with a health
provider. Two pairs of testers with similar credentials (each
pair consisting of one African American and one Caucasian job
applicant) were sent to apply for the receptionist position by a
private organization that conducts employment testing. The
organization became interested in this particular employer after
the organization received suspicious responses to written
applications it submitted to the employer in response to an
advertisement for the position. Another private organization in
the area had also indicated some concerns about the employer’a
hiring practices, and had referred a job applicant who was
actually interested in a clerical position to the organization
that was planning to conduct the test. This job applicant became
one of the testers who went to the company to apply for the job.

NotwithsLanding the close similarity in education, experience and
relevant skills, the four “testers” received starkly different
treatment. The two African American applicants were asked why
they had come in person when the ad said to mail in a resume, and
were further told there was no one they could speak to at the
moment, and they would be called for an interview later. The two
Caucasian applicants, who went to the company on the same days as
the African American testers and who spoke to the same manager,



werc immediately escorted to another building to meet other
managers inveolved in the hiring process, and one of them was
offered a job on the spot.

It is always possible that a manager making a hiring decision
could end up feeling more comfortable with one job applicant over
another after an interview. That does not account for what the
testers reported happened here: the two African American
applicants were both told that delivering their resumes in person
was a mistake, and that there was no one present they could talk
to about the job and no opportunity for an interview that day.
The two Caucasian job applicants who were also delivering their
regumes in person were welcomed warmly, were immediately
interviewed, and one was offered the position on the spot.

During the course of the investigation of the charges filed by
the two African Amerijican testers, at least one other African
American applicant was identified who was determined by the EEQCC
to have been a victim of race discrimination. Without the
evidence of the contrasting testers’ experiences, however, it
would have been much more difficult for the Commission (or a
court) to assess whether the rejection of the non-tester
applicant amounted to discrimination bagsed on race.

These are just a few examples of gituations in which testers have
been used to help determine whether a violation of federal
employment diserimination law exists. They demonstrate some of
the instances where the absence of documentary evidence might
make the Commission’s investigation much more difficult if it
were not for the statements of the testers describing their
experiences with the employer. '

There are many other kinds of situations where testing could be
gimilarly profitable, such as when minority and/or female job
applicants report that they were denied the opportunity to even
apply for a position they understood to be wvacant, and suspect
that the denial was based on their race, ethnicity, skin color or
sex. Or when a job applicant indicates that she was
inappropriately touched and/or propositioned when she applied for
a job, and was led to believe that the job was available only if
she agreed to submit to further secxual advances. In these
gituations, determining what occurred will cften be onec peracn’s
word against the other‘s unless there is an opportunity to
recreate the scenario, using paired testers, and observe whether
the same pattern recurs.



The Fair Employment Council of Greater Washington, Inc. {(FEC)
lcarned of a situation in 1990 in which a job applicant alleged
that she had been pexually harassed at the time she applied for a
job. The job applicant said, specifically, that the owner of the
job referral company told her that his referral services cost
between $300 and $1500, but that this amount could be waived if
she would just “give a little bit part of [her] life,” or, in
other words, that “through sex, that’s a way of taking camg of the
financial problem.” See lovin v, Faj m nt_ Counci

72 FEP Cases [BNA] 79, 80 (D.C. Ct. Of App., Oct. 3, 1896). FEC
determined that Ms. Henderson’s allegations warranted further
invegstigation, so it sent four testers to the job site (two men
and two women) to be interviewed by the same individual and
report back their experiences.

The two temale testers experienced the same general sexual
propositioning that the first job applicant had reported. The
two men had very different experiences: when they said they
couldn’t afford the agency’s fees, the owner told them to get a
job earn some money and come back later. 72 FEP Cases at 80.

The case was tried before a jury in the District of Columbia, and
the agency owner denied ever propositioning either the female
testers or the original applicant, Ms. Henderson. 72 FEP Cases
at 81. '

In the face of such a “he said, she said” situation, the
existence of the testers’ testimony to corroborate the experience
of Ms. Henderson was tremendously helpful in securing a court
judgment that the employer was liable for a violation of the
District of Columbia Human Rights Act.' As with the other

! Ms. Henderson and the two female testers all testified
that the owner’s “eye contact and sexually suggestive hand
gestures had made them uncomfortable, that they had felt
humiliated, and that they had lasting negative impressions of
their encounter with him.” 72 FEP Cases at 80. In upholding the
jury’s award of $15,000 in compensatory and punitive damages to
the two testers (as compared to $27,000 compensatory and punitive
damages to the original job applicant), the court found that all
three individuals had a statutory right not to be gexually
harassed. Moreover, guoting the Supreme Court decision of Havens
Realty Corp. V. Coleman., 455 U.S. 363, 373 (1982), the court held
that the testers’ right to be free of sexual harassment under the
D.C. Human Rights Act exXisted notwithstanding the tester’s



situations described above, where charges were filed with the
EEQC, this case represents an additional factual context whcrc
the availability of testers provided a critically important tool
to help establish whether discrimination was occurring at this
referral agency. Moreover, since it is unlikely the referral
agency would continue this’ harassing behavior and risk additional
meonetary “fines,” the FEC’'s utilization of testers in its
enforcement efforts was able to help eliminate this
discriminatory activity in at least this one employment context.

intentions in initiating the encounters with the owner of the
referral agency. 72 FEP Cases at 81,
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EQuUAL EMPLOYMENT OpPPORTUNITY COMMISSION
SALARIES AND EXPENSES

The Comﬁitee mn:lmgemlls 8239.‘783.000 for tlg Salgrﬁi;s a;_:d
Xpenses o e Eqp.x mployment portunity Commiseion lor
:&1 year 1998, This amount {8 a decrease of $6,260,000 beluw the
:quest, and is the same amount provided in the current year ap-

ropriation,
le: Fiscal Ycar 1997, the Committee supported additional re-
sarces for EEOC in order to address the caseload and its

rowing backlog. The Committee expected that the additional re-
warces and implementation of gew charge m@f; procedures
ould have an impact on reduding overall caseload of the
EQOC apd would improve response time for new complaints.
EQC's workload information included with its 1998 budget jus-
fieation reflects a reduction of 32,000 cases, a 30 percent reduc-
om, in the backlog. The Comunittee is concerned however, that this
ise reduction was a one-time occurrence instead of & sustained ef-
irt. For' FY 1898, EEOC estimates it will complete 16% fewer
ises than ‘hey expect to complete in 1997, Furthermore, EEOC
rojects that by 19499, its backlog of cases will dsrow to levels simi-
r to 1995 when the new procedures for backlog reduction were
rst implemented. The Committee is ¢concerned that the additional
:sources provided in fiscal year T997, in addition to other EEOC
5, A b Hver rt; BOEE

]
LI "y

EOC currently does not track staffing or resources ended on
articular EEOC activities. As & result, neither the EEOC nor the
ommittee can determine the level of resources actually being

ent on case processing, how this level compares to previousa

:ars, whether resourves need to be reallocated among activities.or -
?r?c%' and the productivtihtg of case pmcei_ssing of vgﬂ%us ogcisé

e Committee expects processing of charges wi
EOC, includiog the reduction of the BACKIOZof such charges, will | L/

‘main the EEQC's first priority and directs the EEOC to imple-
enta Eyatem of {dentiving thelevel of resources Hedicater 1o This.
e er directs the to provide by February 2, 1998, a re-
nt idenﬁfyinf the Jevel of resources being used to support charge
ocessing and the level of resources being used fc support Lfiga-
A activities. - g —
The T i is also concernsd that the EEOC does not have
wcifie eriteria by which EEOC determines whether to intervene

- an ongoing lawsnit, or to initiate a lawswit alleging

AIINS AE 8 ed 1D :- Y JAWEU e
ume defendant. The (‘;egmm.\u:eniim
jteria for adoption by the Commission,
il (a
the

nton general inf or i

rainst a defendant alleging a.similar. claim ‘or claims of legal vio-

tions or facts as alleged En‘any other: lawsuit filod against the

.me defendant. The Committee uﬁh that these criteria shoul ]
aximize the res nesa of the EEOC to complainents not ade-
iately represented by counsel in other fora. The Committee fuar-




L TS,

b R |
BT Nty

1997,07~-23 29136 §#799 P.241/04

156

ther directs the EEOC that before any criteria are adopted, the
EEOC shall submit such ¢riteria, no Iater than February 2, 1998,

to both the House Apgmpﬁaﬁdm Committée and the H_om_se Ed}t— '

ommittee for review. . ...

cation and Workforce  fi e e

The bill also includes language included in previous appropria-
tions acts allowing: (1) nongmoneta? awarde to private citizens; (2}
up to $27,500,000 fourngayments to State and local agencies; and (3)
up to $2,600 for offici reception and represéntation expenses. .

', - FEDERAL COMMUNICATIONS CQMMISSION ', " ", . ..
. SALARIES AND EXPENSES -~ = -

The Committée recommends total budtﬁ'et - authority
$187,079,000 for the Salaries and Expenses of the Federal Commu--
nications Commisgion (FCC) - for fiscal yeaxr 1998, - of  which
$152,623,000 is to be derived from offse fee collections. This
will result in a direct appropriation of $34,5656,000, & decrease of
$22.000,000 below the request, and $1,000,000 below the current
year appropriation. The recommendation provides the full request
for the operations of the FCC due to correction of an error con-
tained in the original FCC budget submigsion which overestimated
inflationary increases by $2,000,000. . . . '

The Committes has not r.ﬁ?“ded the requested increase related
to the cost of relocating FCC headquarters into consolidated
new space. The fiscal year 1998 requeat included $30,000,000 for
the costs associated with the relocation, and the FCC anticipates
that an additional $10,000,000 will be required in fiscal year 1999,
The Committee remains concerned that, despite the admonitions of
the Committee for the past three years, the FCC and the General
Services Adminigtration (GSA) have made no progress in reducin
the costs of this relocation. Further, the Committee is concern
about recent actions by GSA and FCC to expand the total space in
the facility, The Committee the FCC to continue to work
to find . lower cost alternatives to provide for the relocaton, and to
submit a reprogram of funds under Section 605 of the bill to
cover such costs FCC will incur from the move. - - :

. The Committee is concerned that the FCC has not taken suffi-
cient actions to etreamline and reduce ite operationa in res e to
Yasm% the landmark Telecommunications Act of 1996 (F.L. 104-

04), ile the Committee understands that the Commission has
experienced a short-term inerease in workload in some areas, the
Committee believes that further apportunities exist ¢ streamline
and downaize the Commission as a result of the de-regulation of
the industry. Therefare, the Committes encourages the to re-
evaluate of ita functions, and to eliminate those unnecessary
regulatory functions which have been reduced or eliminated by this
Act. Such actions will enable the Commission to achieve budgetary
savings while promoting Etater eomﬁtltion in the industry, and
at the same time aszist the FCC {s ldentifying the necessary re-
sources to provide for other ageney requirements.

The Committee iz aware that concerns and questions have been
raised raprdizf the authorily and compatence of FCC with respect
to regulation advertising’ The Committee notes that Congress
has granted the Federal Trade Commission (FTC) the authority to
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Record Type: Record

To: See the distribution list at the bottom of this message
ce: Minyon Moore/WHO/EOP, Marjorie Tarmey/WHO/EQOP
bee:

Subject: Re: EEQOC update @

| spoke with Nancy Zirkin last night who was on the phene call with the civil rights groups in the
afternoon--1)they don't understand why EEOC went down the path it did other than the abused
child syndrome (sort of like INS-—-they are always being kicked, so they move very cautiously hoping
to avoid getting kicked again); 2) they (LCCR) are planning to send a letter to the committee
outlining their concerns with Gingrich's objections {not all of them--testers is the most impt, but
they are also worried about the directive that more resources be dedicated to charging processes
and less to litigation); 3} they know we are not settled on the other issues 4) she indicated that it
certainly was a good strategy to try to avoid a rider but they are still really upset with EEOC and
want to know who at the White House was minding the store and what does the white house do
when an agency takes steps that perhaps (they hope in this case) the White House is not in favor
of -- she thought doing a small meeting with folks later in the week so they could tell us their views
would be helpful-- so what do you all think? And where are we?

Julie A. Fernandes

Julie A. Fernandes
06/22/98 07:29:11 PM.

L L N N N

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: EEOC update

All:

Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $
front, he told her that The appropriators had not settied on a figure. One of the big issues is the
part of the increase ($9 million) that is slated to improve technology at the agency. According to
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its
technology improvements {computers; e-mail; legal data bases) using discretionary dollars in the
Treasury-Postal legislation ($ intended to be used to address the the Y2K problem). Frank further
indicated that the agency should get "a big chunk” of the rest

{$28 million). '

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as
soon as possible, Frank told Ellen that he would try to get Rengler to focus on drafting conference
language on this. Given this delay, he indicated that they could push back the date by which he



would want to know whether we had a deal on testers {they had originally talked about a July 1st
deadline),

Julie

Message Sent To:

Martha Foley/WHQ/ECP
Broderick Johnson/WHQ/EQP
Elena Kagan/OPD/ECQP

Maria Echaveste/WHO/EQP
Edward W. Correia/WHO/EOP

Message Sent To:

Julie A. Fernandes/OPD/EOP
Elena Kagan/OPD/EQP
Edward W. Correia/WHO/EQP
Broderick Johnson/WHO/ECP
Martha Foley/WHO/EOP
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Record Type: Record

To: See the distribution list at the bottom of this message
cc: Marjorie Tarmey/WHO/EOP
bcc:

Subject: Re: EEQC update

| spoke with Wade a few minutes ago and he said that they wanted to take their cue as to letters
etc from us--l think Nancy Z is pushing a letter now, and he asked me to call her and reinforce that
we don't think right now is the time to do it inasmuch as we may be able to skate by subcttee
mark--he said let's see where we are at end of day and then decided if the groups should come in
I3ter in the week, or early next week--{I've got a conflict with the 5:30 mtg today--but keep me
posted and I'm hoping Minyon can attend--ciao)

Elena Kagan

f Elena Kagan

06/23/98 10:54:47 AM

Record Type: Record

To: Broderick Johnson/WHO/EQP

ce: See the distribution list at the bottom of this message
Subject: Re: EEOC update i

broderick is absolutely right -- no letters!!!
Message Copied To:

Maria Echaveste/WHOQ/EQP
Julie A. Fernandes/OPD/EQOP
Edward W. Correia/WHO/EQOP
Martha Foley/WHOQ/EQP
Minyon Moore/WHO/EOP
Marjorie Tarmey/WHQ/EOP

Message Sent To:

Elena Kagan/OPD/ECP
Broderick Johnson/WHQ/EOQOP
Martha Foley/WHO/EQP
Minyon Moore/WHO/EQP
Julie A, Fernandes/OPD/EOP
Edward W. Correia/WHO/EOP
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POM-462. A resolution adopted by the Sénate of the Legislature oOf the
State of Michigan: to the Committee on Appropriations.

SENATE RESOLUTION NO. 172
|
Whereas, our country is strongly comm;tted to equallty of opportunlty An
important government body working to put (this commitment into action is the

Equal Employment Opportunity Commission (EEOC) the nation’s leading civil
rzghts enforcement agency; and

Whereas., the EEOC currently has a backicg of 65,000 cases of
discerimination to investigate to pursue just;ce for individual citizens
victimized by unfair and illegal practlces The EEOC needs to direct its
resources to these individuals, rather than to the pursuit of trying to find
new instances of possible problems. It is much more prudent to handle
speczflc cazes of discrimination than tcidlrect energies to test employers by
using decoy job applicants to leook for discriminatory behavior; anhd

Whereas, the administration’'s recommendation of increased spending for the
EEOC is appropriste if the increased funds are targeted to addruss the
backleg of discerimination cases that need to bea investigated. The men and
wamen victimized by discriminatien deserqe the protection of the EEOC and
should not be made to wait longer while qesourcea are directed to less

Whereas, the administrxatien’'s recommendatlon of increased spending for the
EEOC iz appropriate if the increaszed funds are targeted te address the
backloyg of discrimination cases that need to . be 1nvest1gated The men and
women victimized by discrimination deserve the protection of the EEOC and
should not be made to wait longer while resoureces are directed to less
productive activities; now, therefare, be‘it

Resolved by the Senate, that we memorlallze the Congress cof the United
States Co increase funding to the Equal Employment Opportunity Commission to
handle the backlog of individual cases; and be it further

Resolved, that copies of this resolution be transmitted to the President
of the United States Senate, the Speaker pf the United States House of
Represerntatives, and the members of the HlChlgan congressional delegatlon

-----—..——_-.-
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o Broderick Johnson
MY 06/23/98 09:26:04 PM

Record Type: Record

To: Minyon Moore/WHO/EQP

cc: Maria Echaveste/WHO/EQP, Julie A. Fernandes/OPD/EQP, Elena Kagan/OPD/EOP
Subject: Re: follow-up to the EEQC meeting F_,;']

| talked with Wade, and he appreciated knowing that there will be no EEOC tester rider on the bill.
The LCCR letter will not be released, and he looks forward to hearing from us about a Friday
meeting.
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Julie A. Fernandes
06/24/98 04:51:26 PM

Record Type: Record

To: Elena Kagan/OPD/EQP, Maria Echaveste/WHQ/EQP, Minyon Moore/WHO/EOP, Edward W.
Correia/WHO/EOP
cc: Laura Emmett/ WHO/EOP, Leslie Bernstein/WHO/EQP

Subject: EEQC -- Hill meetings + mark-up results

FYIl. Broderick is trying to set up meetings with Hill staff for tomorrow afternoon (after 5:30pm).
The group will likely include a mix of Democratic authorizers and appropriators {both within and
without the CBC) and Cassandra from Gepbhardt's staff. Martha is still a bit worried that we will be
talking to the staff before we have fully resolved all of the five remaining issues (particularly the
one about allocation of lawyers’ time between litigation and charge processing). However, she
agrees that we have to talk to them soon to get them to understand where we are.

EK -- | am checking with Laura re: your availability.

Also, | just got word fram Martha that the EEQC got $18.5 million in the subcommittee mark-up.
This is half of the President’s request of $37 million. There was no report or bill language and
nothing in the mark-up notes. Also, there was very little discussion during the mark-up on this.
Mollohan stated that he didn't know how the EEOC could address the backlog without the full
amount requested and that he will work on this {getting more money) as the process continues.
Dixon said that he wanted to work with the Chairman on report language (for the fuli committee's
report}.

julie
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Julie A. Fernandes
06/18/98 01:15:33 PM

Record Type: Record

To: Elena Kagan/OPD/EOP

cc! Laura Emmett/WHO/EOP
Subject: EEOC -- update and question

Elena, .

Ellen Vargyas (EEQC legal counsel) had a conversation with Fawell's staffer (David Frank) this
morning. The CJS appropriations subcommittee folks + the Speaker's folks have authorized him to
begin discussions with EEOC about a letter as compromise. As long as they are assured that EEOC
is trying to work with them on this in good faith, they will not include any "no tester” legislative
language at the subcommittee mark-up (next Tuesday). Frank indicated that: {1) the letter should
not indicate why a compromise is being made; and (2} there may also want report language that
the issue of testers was resolved with a letter from EEOC.

Frank would like resolution on the letter issue by July 1st. The full committee mark-up could be as
early as July 14th. Ellen is going to begin to work on a draft letter; however, Frank was still not
clear on whether they would be satisfied with a committment to not employ testers with FY99
money or whether they would also want to preclude the agency either from using FY99 money
(staff time, really} to analyze their pilot OR from bringing cases that are based on tester evidence.
It is also not clear what precisely the "quo” would be on this deal -- an agreement that Gingrich
{and others) would support the full appropriation? plus an agreement of no rider and no language?

According to Don Payne's staffer {ranking member on the authorizing subcommittee), Payne has
had conversations with Dixon, Stokes, Clay , Lewis and Gephardt to inform them of the issue and
that he is engaged. Payne’'s general position is: {1) we can defeat a "no tester” rider in the House;
and (2) Congress should not dictate to agencies how best to enforce the iaw. Payne's staffer's gut
is that he would be opposed to any compromise on testers. Rep. Norton has strongly indicated
that she does not want a floor fight on testers. Her position is that we would lose, so we should
{as quickly as possible} have EEOC send a letter to Fawell assuring no use of testers.

Martha and Broderick want to spend a little more time today figuring out whether Payne or Norton
has a better read on our strength in the House (including a better read on the CBC folks) and on
what the Dem. rxn. would be to a compromise. They are still of the view that we will either end up
with a letter that does not signal a lack of faith in the testing enterprise OR with a rider on the
appropriations bill that we fight on the floor. )

Martha and Broderick would like us {DPC) to call a meeting tomorrow to finalize the
Administration's view on the balance between getting the money and the issue of testers (in the
context of the broader CJS appropriations bill, the PIR, etc.). They recommend that this meeting
include: DPC (us) , Leg. Affairs (Martha & Broderick); COS {Maria?); Counsel (Eddie and/or
Chuck?); and PIR {Judy). Should | ask Laura to set this up? Are there others that should be
included? Thanks,

Julie

J—;



Vo e Pl - G PHELf

Julie A. Fernandes
06/17/98 04:02:17 PM

Record Type: Record

To: Elena Kagan/OPD/EOQOP

cc: Laura Emmett/WHQ/EOP
Subject: EEOC

Elena,

FYIl. After a meeting today between civil rights enforcement agencies and the CBC, Eleanor Holmes
Norton asked Bill White {leg. affairs from EEOC) why the EEOC had not made a deal with the
Republicans on testers. Bill let her know that this was a WH issue. Rep. Norton then indicated
that she may want to contact someone here to discuss. '

As you know, the EEOC has worked out agreements with the Reps. on the other five points that
Gingrich outlined in his testimony at the oversight hearing. Also, we (EEOC and us -- including
Counsel's office and Leg. Affairs) have discussed offering a tetter from EEOC to Fawell indicating
that the agency would not use FY99 appropriated funds to employ testers. Ellen Vargyas {legal
counsel EEQOC) has had very preliminary discussions with Fawell's staff about this possibility. Also,
Martha Foley and Broderick Johnson have been talking the Dems. over the past couple of days to
better determine our strength on this issue.

Tomorrow morning {Thurs.} at 10am, Broderick, Martha, Eddie Correia, Susan Carr {(OMB) and | are
having a conference call to finalize where we are with the Dems. and Reps.

Julie
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